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ABSTRACT

The Objective of this dissertation is to provide further understanding of arbitral awards in
general, to analyze when and why such awards are rendered and the possible consequences
of rendering such awards, this study will also assist in avoidance of pitfalls by providing
actual previous cases and court judgments, it will also provide guidance on matters to be
considered prior issuance of the different categories of awards such as awards’ enforceability
and annulment under the New York Convention of 1958 (NYC), United Arab Emirates
Arbitration Law and the view of the United Nations Commission on International Trade Law
(UNCITRAL) Model Law on International Commercial Arbitration of 1985. In this
Dissertation | have followed the doctrinal research mythology and found out that the
Acrbitrator task to issue an arbitral award of any type shall be carefully analyzed, whether it
is a partial award or a settlement award or others, a considerable effort shall be put to
examine thoroughly case-by-case parameters including but not limited to the well of the

parties, the seat law and case precedent.
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CHAPTER ONE: INTRODUCTION

Alternative dispute resolution mechanisms is being actively promoted since the past
years now as an alternative approach prior proceeding to Courts or litigation, Arbitration
is one of the important resolution mechanisms that has become well known in the
international commercial arena, and this is due to several reasons, Arbitration is well
known for its confidentiality specifically for its private hearings and its unpublished
decisions, Arbitration scheme is less formal than the known court system, parties may
agree to obtain fair resolution by an impartial body without unnecessary delays and
costs, the ability to enforce arbitral awards internationally, limited grounds of
challenging final awards, parties may agree on technical expert or a legal advisor or a
lawyer..etc. to be their arbitrator, parties may agree on the powers to be given to the
arbitrator and the number of arbitrators, the tribunal (arbitrator/s) usually include odd
number of arbitrators (one or three arbitrators usually) and that is for the purpose of

avoiding split in decision and provides more confidence in the final judgement.

The decision of the arbitrator or the tribunal is called an “award”, this award is binding
and final on the parties similar to a court judgment, such award cannot be appealed in
courts usually, however it can be challenged with a limited list of grounds or reasons,
arbitral awards have more than one type some of which has a temporary nature and some
maybe issued after the final award, while some are used to divide and simplify the
arbitration proceedings, this dissertation focus on arbitral awards categories in general
including, settlement award, additional award, default award, partial award and interim

award, will also examine the enforcement and annulment of arbitral awards.

1.1 AIM AND OBJECTIVES

The study aims to highlight the area of arbitral award in general with the following
objectives:

1- To analyze the practicality of arbitral awards.

2- To examine the usage of arbitral awards.

3- To understand the consequences/impact of different types of awards once granted.



1.2SIGNIFICANCE OF THE RESEARCH

Arbitral awards in general are the result of arbitration proceedings, the significance of
this research is to highlight all types of awards and not only the final award,
understanding and analyzing partial and other types of awards will assist in
understanding when, where and why such awards are rendered, in addition to avoiding

consequences in the event of several awards were granted.

1.3 SCOPE

This study will deal with arbitral awards in general with a highlight to partial awards,
in addition to other types of awards, will examine case studies and provide

recommendations and lessons learnt.

1.4 METHODOLOGY AND APPROACH

The research will be doctrinal research; where previous literatures, journal articles,

books, reports and case-law with reference to arbitral awards are examined.

1.5 STRUCTURE OF THE RESEARCH

The first chapter of this dissertation discusses the history and how did the international
arbitration commence, the development of arbitration institutions, arbitration rules,
international conventions such as the Geneva Convention and the New York
Convention and the development of Model Law, in this chapter also the dissertation
provides the history and evolution of arbitration within the United Arab Emirates along
with establishment of its arbitration law and arbitration institutions, the second chapter
will discuss arbitral awards in general, its definition, the formalities and content of
award under the Model Law, UAE Arbitration Law and some arbitrations institutes.
In this chapter additional awards are discussed its definition and usage, default award
in its definition and circumstances where one of the parties do not participate in an
arbitral proceedings and how the Model Law and the UAE Arbitration Law address
this issue, the chapter will also focus on settlement awards along with actual cases to
demonstrate the Courts perspective toward these awards and the issues that might
2



encounter the parties upon enforcement and recognition under the New York
Convention, the third chapter focuses on partial awards, its definition, the tribunal
power to issue partial awards, why and when to issue partial awards, enforceability of
partial awards under the New York Convention, issues to consider prior issuance of a
partial award, the fourth chapter will also discuss interim awards in definition under
the Model Law in addition to the tribunal power to issue an interim award, the fifth
chapter will discuss the recognition, enforceability and annulment of arbitral awards,
and finally the sixth chapter will conclude the dissertation and provide

recommendations as an outcome of this study.



CHAPTER TWO: AN OVERVIEW OF ARBITRATION
INTERNATIONALLY AND IN THE UAE

How did it begin? In the past When a dispute arose between two merchants either for
the quality of goods or for the price, they would turn into a third party or what is now
known as “arbitrator” whom they have agreed to trust and abide to his judgment or what
is now known as “arbitral award”, without legal intervention, a private justice system

where individuals used to adopt without supervision by courts.(Blackaby et al. 2009)

“My Will and direction expressly is: that all disputes (if unhappily any should arise)
shall be decided by three impartial and intelligent men, known for their probity and good
understanding; two to be chosen by the disputants — each having the choice of one —and
the third by those two. Which three men thus chosen, shall, unfettered by Law, or legal
constructions, declare their sense of the Testator’s intention; and such decision is, to all
intents and purposes to be as binding on the Parties as if it had been given in the Supreme
Court of the United States.” George Washington Will upon his death on December 14,
1799.(Washington 1799)

Above is part of George Washington’s Will, the first president of the United States of
America, the tendency to adopt arbitration over litigation is very clear, the Will is also
dated around 223 years from today, arbitration has been used earlier by the ancient
Greek to resolve territorial disputes based on a peace treaty, arbitration was used also to
resolve early commercial issues between the Phoenician and Greek traders, Merchants
tends to favor arbitration back then due to the nature of their business which included
traveling between towns that requires a fast decision in the event of any dispute arises,

even arbitration agreement are referred to as early as 1224.(Centner & Ford 2020)

A simple system, yet effective to resolve disputes without the need to refer to a court of
law, (unless there was a default such as one of the parties fails to implement the decision
made by the arbitrator voluntarily or the award contravene with public order or policy
or if the issue is not arbitrable...etc.), the main pillar of this system is parties’ agreement,
or what is known as the “Party Autonomy”, where parties have the liberty to agree to

arbitrate, agree on the rules of the arbitration, agree whom shall be the arbitrator, what
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powers to be provided to the arbitrator and agree to abide the arbitrator’s decision.

Such a powerful private justice system within the commercial community has mandated
states to regulate this process, accordingly states first issued regulations of its own and
within its territories, but trading and commercial activities can be international and
might not stay within the boundaries of one state, hence and due to the nature of
commercial and economic activities, disputes are inevitable thus the dispute resolution
mechanism including arbitration. Example: what if a company based in the United Arab
Emirates signed a contract with a German company to build a building in Indonesia, and
a dispute occurred, and they agreed disputes should be settled by arbitration mechanism
in France. Where will the arbitration agreement be enforced in? If the arbitration leads
to an award, where can it be enforced in the event one of the parties refuses to abide?
Which law shall be followed? National regulations and laws usually encompass
provisions for the arbitral award enforcement, in England the Claimant for example may
apply directly to the high court under the Arbitration Act in case the Respondent fails to
comply with the award, the court in this case has the power of enforcement against the
Respondent’s assets within the jurisdictions, such rules are adequate domestically,
however an international award enforcement mechanism must be in place, a framework
and international treaties between states and different jurisdictions is a necessity in this
case to assist in linking the national laws with a global enforcement system.(Redfern
1988; Blackaby et al. 2009)

After the first world war, international trade was heavily impacted and the need for
creating better conditions for international businesses was crucial, hence the American
and European businessmen joined each other and met with the urge to create an
international organization to boost international trade, in New Jersey on 1919, as a result
of that meeting the International Chamber of Commerce (ICC) was created and
headquartered in Paris, France. In no time after the creation of ICC the issue of resolving
international disputes became an obstacle, few years later ICC created the International
Court of Arbitration (ICA), established in Paris on 1923 with the purpose of organizing,
supervising and assisting with arbitration procedures, ICC has its own arbitration rules

also which was recently amended in January,2022. (ICC Website n.d.; Igor Borba 2009)



The matter of enforcement of arbitral awards internationally was recognized and
discussed in the Geneva Protocol on Arbitration Clauses of 1923 (the “Geneva
Protocol”), during the protocol it was discussed and agreed within the contracting states,
that awards shall be enforced under arbitration agreement and to enforce awards
rendered under state’s own territory, later on during the Geneva Convention of 1927
(the “Geneva Convention”) a wider move toward universal arbitral awards enforcement
and recognition was made, where this convention provided that arbitration awards

within the jurisdiction of delegates shall be recognized and enforced.(Redfern 1988)

In order to enhance the legal paradigm of the Geneva Protocol and the Geneva
Convention to meet the modern economic requirements, the International Chamber of
Commerce (ICC) along with United Nations Economics and Social Council prepared a
draft for the purpose of a new treaty with an objective to create a new international
system for arbitral awards enforcement, in the spring of 1958, delegates from 45 states
attended the United Nations Conference on Commercial Arbitration in New York
creating a draft convention that at later stage became known as (the “ New York
Convention” or “NYC”), the final draft produced by the conference turned out to be an
innovative tool that shaped a comprehensive protocol covering the whole international
arbitration process, previous treaties and drafts focused mainly on the arbitration awards
while the NYC draft addressed the recognition of arbitration agreements as well, The
NYC mandated courts of the states which ratified the Convention to recognize and
validate arbitration agreement and procedural terms and to reject awards in the event
arbitral awards did not meet or adhere to the agreed arbitration procedures, and by doing
so NYC has governed the entire arbitration process indirectly, therefore the NYC draft
deemed to cover the entire arbitral process and hence it is considered the basis of growth
of an all-inclusive functional legal system for international arbitration process, the NYC
has been ratified by 170 States until date to become one of the key instrument in the

arena of international arbitration.(United Nations 1958; Born 2018)

The need for a standardized process increased after enactment of laws that directed
supports of courts toward arbitration, for example the Federal Arbitration Act “FAA”
of 1925 in the United States of America (USA), obliged federal courts to enforce and

confirm awards as court judgments, such acts gave arbitrators significant powers to

6



identify if a dispute fall within their jurisdiction, to examine validity of the contract,
validity of the arbitration agreement and so on, this has also gave contracting parties
more confidence in arbitration. Subsequently and for the purpose of saving time and
cost wasted on forming the procedures and rules of the arbitration, where parties have
the ability to choose parameters that will be used to resolve their dispute, such as number
of arbitrators, nomination process of the arbitral tribunal, time limits, language of the
arbitration, cost of arbitration...etc., private entities started to standardize this process
by creating model or template rules. Parties started to adopt such rules of arbitration, the
American Arbitration Association “AAA” published its own rules “First Code of
Arbitration Practice and Procedure” of 1931, which also administered arbitrations, and

provided qualified arbitrators to disputed parties. (Centner & Ford 2020)

Avrbitration institutions increased internationally, providing their own administrative
staff and rules, in Asia for example the China International Economic and Trade
Arbitration Centre (CIETAC) established in 1956, in 1991 Singapore International
Arbitration Center (SIAC) was established, the London Court of International
Arbitration (LCIA) roots back to 1892, accordingly the term “institutional arbitration”
was created, where any arbitration administered by a specialized arbitration institute and
within the institute rules is called an “Institutional Arbitration”, “ad hoc Arbitration’ on
the other hand where parties may create and agree on their own independent rules of

arbitration procedures.(Blackaby et al. 2009)

Later on, and for the purpose of reducing divergencies and the challenges met in
explaining the NYC text and reduce the discrepancies between national laws of the
states and arbitration rules, a model law “the Model Law” or “UNCITRAL Model Law”
was drafted and developed by the United Nations Commission on International Trade
Law “UNCITRAL”, the idea of the project was conceived in 1979 after 20 years from
the NYC, where it was decided that a protocol is not required but the project shall be in
the shape of model law taking into account the NYC and the UNCITRAL Arbitration
Rules of 1976, hence and following a 3 weeks conference joined by 58 states
representatives and 18 International organizations the Model Law was adopted in 1985
(Model law was also amended in 2006), serving a framework of domestic arbitration

and uniformity of practices and procedures of international commercial arbitration,
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countries developing their arbitration laws for the first time may and have as well
adopted the Model Law as their arbitration law.(Hoellering 1986)

One of the discrepancies that the Model Law has settled is when can the arbitration
considered international, Swiss law and the United States law for example, considered
the arbitration international based on the nationality of the parties, French Law has
disregarded the parties’ nationality and focused on the nature of business of the parties

to consider the arbitration international.(Blackaby et al. 2009)

The Model Law has defined the meaning of “international” with respect to the place of
business of the parties and the agreement of the parties to arbitrate as follow: if the
business places for parties of an arbitration agreement is in different states, or in the
event that the there is an agreement between the parties that the arbitration agreement is
linked to more than a single country or in the event the arbitration agreement contains a
place or a country that differs from the country where the parties’ business is in, or if a
considerable portion of the obligation to be performed under the parties’ relationship
subject to be closely connected to the disputed matter is outside the state where the
parties have their places of business in.(UNCITRAL 1985; Hoellering 1986)

The Model Law has also defined the meaning of “Commercial” for the purpose of
clarifying what is meant by Commercial arbitration and reduce discrepancies and
conflicts, the Model Law has given a relatively wide explanation to the term commercial
and linked it to all commercial relationships regardless if the relationship is contractual
or non-contractual this can include but not limited to goods or services trading whether
supply or exchange, construction, leasing, factoring, engineering, consultation,
insurance, licensing, banking or even transporting passengers...etc. and this is according

to Article 1 footnote. (UNCITRAL 1985)



Number of Jurisdictions adopting the UNCITRAL Model Law (1986-2019)
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Figure 1, Number of Jurisdictions adopting the UNCITRAL Model Law (1986-2019),(Born 2021)

The Model Law was widely welcomed, Figure (1) above demonstrates the increase and
the number of states and jurisdictions adopting the model law since 1986 until 2019 as
their arbitration law, over 111 jurisdictions have chosen to adopt the Model Law as of
2020, the Model Law is considered a major milestone after the NYC toward a clearer
and less ambiguous legal protocol for the benefit of international Commercial
arbitration.(Born 2021)

2.1 AN OVERVIEW OF ARBITRATION IN THE UAE

Acrbitration has evolved through the past years massively, from a basic system to national
laws and worldwide international treaties, the fruit of jurisdictions, organizations and
chambers efforts made the process what it is at the moment, Arbitration has curved out
its path to success in majority of the countries, including Middle East and the United
Arab Emirates (UAE) specifically, for several years now the UAE have been leading the

arbitration evolution within the area.

Due to its strong financial standing within the area, UAE has attracted regional and
international businesses for the purpose of commerce, since dispute resolution in general
and specifically arbitration has a direct relation with commercial and economical
activities, it was a need in UAE to adapt to the booming business community.(Mayew
& Morris 2014)



Despite the fact that UAE arbitration law was issued few years back, specifically May
2018, nevertheless the UAE Civil Procedure Law (“CPL” or Civil Procedure Code
“CPC”) provided provisions to regulate the arbitration process, precisely Article 203 to
Article 218, in brief these articles covers the procedures of arbitration clause
enforceability, for instance writing is a mandatory requirement for the arbitration clause
and the intent of the parties agreement to arbitrate must be clear, it covers procedure
with regards to the arbitration award validity, procedures for arbitrators and tribunal
appointment, for instance the arbitrator shall not be minor, the arbitrator shall not be
legally incompetent, number of appointed arbitrators shall be always odd, procedures
for arbitration award nullification, rules regarding arbitration fees, in addition to some
other arbitration procedures.(UAE Civil Procedural Law 1992; Tamimi 2003)

In 1993, the Abu Dhabi Commercial Conciliation and Arbitration Centre (ADCCAC)
was established by the Abu Dhabi Chamber of Commerce and in 1994 the Dubai
Chamber of Commerce and Industry Commercial Conciliation and Arbitration Center
was established by the Dubai Chamber of Commerce and Industry, this center is now
known as the Dubai International Arbitration Centre (DIAC) one of the leading centers
within the middle east, both centers have their own arbitration rules and deal with
domestic and international arbitration, the centers were established to resolve through
conciliation or arbitration commercial disputes, the centers also have their own

specialized panel of arbitrators in addition to cost schedule.

Article 235 to 246 of The UAE CPL are related to enforcement of foreign judgments
these rules were adopted to deal with enforcement of foreign arbitral awards prior to
establishment of UAE Arbitration Law of 2018, in addition UAE has ratified several
treaties for cooperation and recognition of Judgments, namely: The Riyadh Convention,
ratified by UAE on 1999 BY Federal Decree No0.53 of 1999, the Judicial Co-operation
and Recognition of Judgments and Commercial Matters between the UAE and the
Republic of France, ratified by UAE on 1992 By Federal Decree No.21 of 1992 and the
Agreement between the UAE and the Republic of India on Judicial and Judicial Co-
operation in Civil and Commercial Matters for the Service of Summons, Judicial
Documents, Judicial Commissions , execution of Judgments and Arbitral Awards,
ratified by the UAE on 2000 By Federal Decree No.33 of 2000.(Tamimi 2003)

10



Enforcement of foreign arbitral award used to be very difficult in UAE although such
awards are enforceable in theory, in fact foreign arbitral awards were possible only in
the event that related country has a cooperation treaty with the UAE, In 2006 the UAE
has ratified the NYC in accordance to the Federal Decree No.43 of 2006, a step toward
modernization by the UAE which was welcomed by the international community
creating more confidence within foreign investors knowing that their business contract
will be enforced within the UAE in the event any dispute arose, in the same year Dubai
International Financial Center (DIFC) initiated its own common law courts, an English
language based courts while the rest of the courts within Dubai are civil law courts with
Arabic language based, the DIFC is a free zone that has its own arbitration law that is
based on the Model Law which is completely different than the arbitration law used
within the UAE, the DIFC arbitration law was enacted in 2008, Abu Dhabi has also
established its own common law courts in 2016 within the Abu Dhabi Global Market
(ADGM), similar to DIFC a financial free zone that is located in Abu Dhabi that has its
own arbitration center, ADGM Arbitration Center that offers dispute resolution through
arbitration and mediation. (ADGM Website n.d.; Mayew & Morris 2014; Besaiso 2018)

In 2018, UAE established its own arbitration law pursuant to the Federal Decree No.6
of 2018 superseding article 203 to 218 of the UAE CPL, providing further clarity in
terms of arbitration procedures and conforming the Model Law of 1985 and its
amendment of 2006, the UAE arbitration law contains of six sections and 61 articles,
the new arbitration law was applied retrospectively, containing all on going arbitral
proceedings at the time it came into effect including preexistence arbitration
agreements. The new arbitration law scope of application covers both domestic and
international arbitrations, however no clear exclusions are observed with regards to
DIFC and ADGM which are governed and continue to be governed by its own
arbitration law nor Article 235 to 246 of The UAE CPL were substituted, the law has
also identified the competent court as the Federal or Local Court of Appeal. Article 7 of
the arbitration law of 2018 sets out the requirements for a valid arbitration agreements,
arbitrator requirement, language of the arbitration, Interim and conservatory measures
in which it is worth mentioning that it was an impossible task for the tribunal to instruct

or order interim measures prior to the establishment of the new arbitration law as the
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previous provisions of the CPL didn’t grant the arbitrator power to order the same, the
new arbitration law has also set out time limits to prevent unnecessary delays and
encourage efficiency, for example the parties has 15 days period to decide on
appointment of an arbitrator and the time limit to issue an award is 6 months unless
agreed otherwise, the new arbitration law has also set out the process of enforcing
arbitral awards and the grounds to challenge an arbitral award.(Tamimi & Koleilat-
Aranjo 2018)

The growth and evolvement of arbitration within the UAE continues and can be
observed through several fact including that now there are various arbitration centers
within the UAE that administrate the commercial arbitration such as DIAC,ADCCAC,
ADGM, Sharjah International Arbitration Centre (Tahkeem), Ras Al- Khaimah Centre
for Reconciliation and Commercial Arbitration, in addition to the recent enactment of
the new standalone arbitration law along with the several actions taken by the
government of UAE including but not limited to the ratification of the NYC and the
DIFC Court development.(Randeniya, Bandara & Afridi&Angell 2021)

12



CHAPTER THREE: ARBITRAL AWARDS

“Functus officio” means (having performed her or his office) a Latin expression, when
does the arbitrator considered performed his duty or Functus officio? the summit of all
arbitral proceedings is the final decision of the arbitrator and the end point that disputed
parties have waited for, an award is simply the result that the arbitrator concluded after
weighing all evidence and submissions made to him. The arbitrator becomes functus
officio after performing all his duties and obligation or in other words after the final
award, however are all awards final? Yes, all awards are final and binding (but an award
could be challenged, corrected, interpretated or added to), however what is meant by
final here is final in relevance to the matters decided upon in these awards, all awards
in respect to the matters they decide upon are dispositive. there are different categories
of an award one of them is final award, that is the outcome of all arbitral proceedings
that have been an issue of dispute between the parties. An award confirming and
recording settlement between the parties, i.e., in the event parties have agreed on a
settlement, is in this case categorized as a “settlement award” or a “consent award”,
while a “default award” is an award in which one of the parties do not wish to participate
or refuses to be part of the arbitration proceedings, if a claim was presented and
submitted to the tribunal and it was omitted from the final award, a party may approach
the tribunal to render an additional award, these types of awards are called “additional
awards”, and finally there are partial and interim awards which will be discussed
separately in the next chapters. (UNCITRAL 1985; Turner 2008; Blackaby et al. 2009;
Wong 2020)

3.1 DEFINITION OF AN AWARD

The NYC did not define arbitral award; however, courts have dealt differently with the
definition of an “award” and what to be considered as an award an what is not, in
(Braspetro Oil Services Company - Brasoil v. The Management and Implementation
Authority of the Great Man-Made River Project, Court of Appeal of Paris, France, 1
July 1999, XXIV Y.B. Com. Arb. 296 (1999)No Title 1999) the court held that the
decision rendered by the tribunal does not need to be titled as an “award” the tribunal in
above mentioned case classified its decision as an “order” however the court held that

since a final matter of a dispute between the parties was resolved this should be
13



considered as an award and not an order, herein the court considered the qualification
of a decision as an award depending on its nature and content, in another case (Frydman
v. Cosmair Inc., District Court, Southern District of New York, United States of
America, 25 July 1996, 94 Civ. 3772 LAP. n.d.) The court held that since the decision
was by a third party deciding on the share price of a company and not by the tribunal
this was not considered as an award, the court conisdered that the NYC would be
inapplicable in this case, similarly commentators agree that this can be applied to expert
determination, which should not be regarded as an award as these awards are not made
by the arbitrator or the tribunal, accordingly cannot be enforced under the NYC, in (Hall
Steel Company v. Metalloyd Ltd., District Court, Eastern District of Michigan, Southern
Division, United States of America, 7 June 2007, 492 F. Supp. 2d 715, XXXI11 Y.B. Com.
Arb. 978 (2008). n.d.) here the court stated that the award shall dispose all claims and
shall detrmine on all or some of the issue submitted to arbitration or given to the tribunal
to decide upon, also the nature of the award shall be fianl and definate of all claims, as
the court stated this is due settlement of the dispute submitted to the arbitration and not
due to the fact that such award ends the proceeding or the duty of the tribunal. There
are also refused enforcement of awards by courts based on the ground that the award is
non binding for example enforcement of an award was rejected by a french court as one
of the parties approached another arbitral tribunal and was seeking a review of the same
award hence the court held that the award is not binding.(La Société Diag v. The Czech
Republic, Court of Cassation, France, 5 March 2014, 12-29.112 n.d.). (UNCITRAL
2016; Sugiyono, Suyanto & Agustanti 2020)

As mentioned above the NYC didn’t have a clear definetion for awards, the nearst
definetion that the NYC has provided is in Article I(2), in which the article mentions
that arbitral awards shall comprise of awards rendered by the appointed tribunal and
permenant arbitral bodies. In the Model law there was a proposal for a definition of an
award, however the main criteria was to distinguish between final and partial awards
which disposes some of the disputed matters, for example if the tribunal found that they
have no jurisdiction over some of the issues, the tribunal may issue a partial award,
however this decision of rendering partial award which is also final award disposing
some of the issues like jurisdiction might hinder the arbitration process, if the tribunal

decided to issue a partial award of no jurisdiction in some of the issues and not wait
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until the final award, then in order to challenge a partial award it may be impossible for
the parties to do so at the time the final award is issued and that is because the time limit
for challenging the partial award start from the time the award was issued, eventually
the definition was not adopted within the Model law, the suggested definition by the
Model Law was as follow:

“‘Award’ means a final award which disposes of all issues submitted to the arbitral
tribunal and any other decision of the arbitral tribunal which finally determines any
question of substance or the question of its competence or any other question of
procedure but, in the latter case, only if the arbitral tribunal terms its decision an
award.”(United Nations 1958; UNCITRAL 1985; Blackaby et al. 2009)

3.1 FORM AND CONTENT OF AN AWARD

The normal scenario is to comply with an award after it is rendered, however this is not
always the case, there is a winner and there is a loser between the parties, the losing
party may not always comply amicably, accordingly the winning party may seek court
assistance by recognizing the award and enforce it in a state where the losing party has
assets and that is for the winning party to secure his award. in order for this enforcement
and recognition to happen and for the award to be valid and capable of being enforced
there are requirements to be achieved prior issuance of an arbitral award, these
requirements can be found within institutional rules and arbitration laws, the Model Law
also has set its requirement for the award content and form and this can be found in
Article 31, which are as follow: Article 31(1) has mandated some requirement to the
award such as to be in writing form and the tribunal shall sign the award, the signatures
of majority is sufficient in the event the tribunal has more than one arbitrator subject to
stating the reason of omitted signatures, (2) the award shall be reasoned, i.e. reason of
which the award was based on shall be mentioned unless the parties have agreed not to
mention the reason behind an award or in the event the award was a settlement award,
in which and if during the proceedings of arbitration a settlement was reached between
the parties then the proceedings shall be terminated and an award “settlement award” or
a “consent award” shall be recorded, (3) the place and date of arbitration has to be
mentioned in the award, according to Article 20 the place of arbitration can be agreed

on by the party or in case the parties didn’t do so the tribunal considering the
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convenience of the parties and the conditions of the case may choose the arbitration
place.(4) after signing the award by the arbitrator/tribunal a copy shall be sent and
delivered to each party. It is noteworthy that gathering at one place in the same location
physically in order to sign the award is not mandatory, although the place of an award
shall be mentioned in the final award however it shall be presumed to have been made
at that arbitration place but not necessarily and can be done through telephone or
correspondence or the deliberations happening in more than one place according to the
Explanatory notes of the Model Law (part two).(UNCITRAL 1985; Amro 2014)

Beside the requirements to be met prior issuance of an award by Model Law, arbitration
laws have their rules in the making of an arbitral award, UAE Arbitration Law of 2018
article (41) requires all awards to be in writing, signed by the majority of arbitrators
provided that omitted signature are justified, the award shall be reasoned, names
addresses of the parties and arbitrators shall be included, nationalities of arbitrators, full
text of the arbitration agreement, date and place of arbitration, summary of claims,
defense and documents submitted to the tribunal, the order made and the reason to which
the award is being made. Arbitration Institutions have also set out requirements of
making an award prior issuance, DIAC Rules of 2022 Article (34) mandate that all
awards shall be binding and in writing, the award shall include: parties’ and arbitrators
full names and addresses, nationalities of the arbitrators, the arbitration agreements full
text, the award shall have a reference to the language used, the seat law, the rules
applicable to the facts of the arbitration, place and date of the arbitration, the arbitrator
or tribunal decision along with the reasoning, claims, counterclaims and defenses
summary, the evidences submitted to the tribunal, also the signature of the majority of
the tribunal subject to providing the reason of omitted signatures, LCIA Rules of 2020,
Article (26) require all awards to be in writing, stating the date when the award was
issued and the arbitration seat, awards shall be signed by the tribunal subject to provide
a reason in the event one of the tribunal refuses or fails to sign, electronic signatures
maybe used also unless otherwise agreed or required by LCIA court or the tribunal and
so on. Similarities between the Model law, arbitration laws and institution rules can be
found with regards to the content and form of an award, However the court may have a
different perspective during enforcement or challenging of an award, in case number

277/2014 the Dubai Court of cassation under the repealed arbitration chapter ruled that
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the arbitration agreement summary rather than the full text was sufficient to UAE courts
as long as the summary did not change the agreement terms, in case number 1094/2020
the Dubai Court of Cassation held that the tribunal have to sign all pages of the award
and accordingly the Court of Appeal judgment was reversed.(UAE Arbitration Law
2018; LCIA 2020; DIAC 2022)

3.2 ADDITIONAL AWARDS

As the name implies an additional award is additional to the final award, if for instance
a new evidence was revealed at later stage and in relation to the claim, one of the parties
may approach the tribunal to issue an additional award an evidence that was not known
in the initial final award, also final award may be interpreted or corrected in the form of
additional awards, additional award provisions are found in the Model law, arbitration
laws and institutional rules, the Model Law Article (33) provide features and
requirements for correction, interpretation and additional awards, the Article provide
three scenarios, the first one is one of the parties may request the tribunal for the award
to be corrected from any typographical, clerical, computation errors or any similar
errors, the second scenario is if one of the parties requests explanation of a precise point
within the award that is not clear to one of the parties (or both), the request for the two
scenarios shall be made within 30 days from receiving of the final award and subject to
parties’ agreement, the tribunal also has the right to check if the request is justifiable for
interpretation or correction, the tribunal shall provide for the same within thirty days
and the explanation shall form part of the final award, the Article give the tribunal power
to correct any error by its own initiative. The third scenario is related to the additional
awards where a party with a notice sent to the other party may request the tribunal for
an additional award and that is to claims presented during the arbitration proceedings
and removed from the final award, this request shall be made within 30 days and that is
counted from receipt of final award and the request shall be completed by the tribunal
if found justified within 60 days, all above time limits are subject to parties agreement
and tribunal, it is notable that the Model law did not give the power to tribunal to issue
additional awards by its own initiatives, the additional award is only issued upon the
request of the parties, this may be different in some national laws where they allow for

tribunal to issue additional awards suo motu (on its own motion), additional awards are
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restricted in some national arbitration laws to limited issues such as cost only or even
do not allow for additional awards at all, the UAE Arbitration Law Article (51) is very
similar to the Model Law with regards to additional awards issuance, moreover it allows
for parties to submit a request to the court to issue an additional award in the event the
tribunal fails to do so, this is also applicable to Article (49) Interpretation of the arbitral
awards and Article (50) Correction of material errors in the arbitral
awards.(UNCITRAL 1985; UAE Arbitration Law 2018; Adeleke & Adewole 2019)

3.3 DEFAULT AWARDS

Avrbitration is a consensual process, however in some cases one of the parties do not
wish to participate in the proceedings of the arbitration and that can be for different

reasons including but not limited to the following:

The party may fail to answer or reply on the arbitration request, fails to pay the advance
arbitration cost, refuses to recognize the jurisdiction or authority of the tribunal from the
beginning based on that refuses to participate, some cases parties cannot participate or
take part of the proceeding this could be due to loss of capacity due to insolvency or a
present and ongoing criminal proceeding, fails to show sufficient evidence or cause, fails
to produce documents or participate...etc.

Regardless of the reason by which a party refuses or unable to participate, the arbitral
proceeding may continue and the tribunal may render an award at the end called a “default
award”, it is noteworthy here that even in the event of non-participation of one of the
parties, it is required by the tribunal to examine the case and review the evidences
carefully, the tribunal shall ensure that the case, the conclusion and the reasons are proven,
the only difference between this type of awards and any other type is that this is a one-
sided participation in the arbitration process, however the tribunal here shall carefully
examine the facts and laws of the case despite the absence of one of the parties, the non-
participation of the Respondent for example does not relieve the Claimant from providing
sufficient evidence to proof his claim, this also mean that the award will be enforced
subject that the Respondent has been given fair and proper opportunity and notifications
to present his case or defense. (Dr. Wolfgang Kiihn 2015; Adeleke & Adewole 2019)
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According to Article (25) of the Model Law the tribunal may terminate the proceedings
in the event there was a failure by the Claimant to deliver his statement of claim, while in
case the Respondent fails to deliver his statement of defense, the tribunal then shall not
treat this case as an admission of Claimants claims and shall continue the arbitral
proceedings, if the tribunal was not satisfied with adequate cause from the parties may
continue the proceedings even in the event of failure to attend a hearing or failure to
produce a document. The UAE Arbitration Law Article (32) provide similar requirement
to the Model law, where in the event a Claimant fails to deliver his statement of Claim
without acceptable excuses and if the tribunal believe that there is an undue and inordinate
delay from the Claimant side that will prevent fair resolution or injustice to the
Respondent then the tribunal may terminate the arbitration proceedings. UAE Arbitration
Law provides the same rules as the Model Law in the event of failure by the Respondent
to submit his statement of defense and/or if a party fails to attenda hearing, fails to produce
document evidence or fails to perform a procedure. (UNCITRAL 1985; UAE Arbitration
Law 2018)

34SETTLEMENT AWARDS

This category of awards is also called agreed or consent awards, these awards are a
result of parties’ settlement agreement before the final decision on the disputed matters
by the tribunal, it is a result of settlement between parties themselves. Are settlement
awards enforceable under the NYC? In (Transocean Offshore Gulf of Guinea VII Ltd.
v. Erin Energy Corp., No. CV H-17-2623, 2018 WL 1251924, at *4 (S.D. Tex. Mar. 12,
2018). n.d.) the contract was for drilling equipment, services and personnel in the waters
off the costs of Nigeria and a dispute arose before the London Court of International
Avrbitration, the argument of Transocean was that Erin Energy didn’t pay what was owed
and agreed upon in the consent award, Erin Energy challenged the validity of
enforcement of Consent awards under the NYC on the basis that consent award differs
from other arbitral awards as consent awards are a result from the parties agreement and
arbitral awards shall represent the tribunal finding and conclusion, Erin Energy
supported their argument by 2016 UNCITRAL Secretariat Guide on the Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, which states that the

NYC is silent on the applicability toward decisions that record terms of parties
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settlement and this question was raised during the convention and was not decided upon,
the district court rejected Erin Energy’s argument that the Convention silence does not
mean non application of NYC for consent awards, Transocean argued that “No binding
or persuasive statutory language or case law requires a court to hold that a tribunal must
reach its own conclusions, separate from the parties’ agreement, to make a valid, binding
award subject to the Convention. As the Albtelecom court noted, this rule would
dissuade parties from seeking arbitration in the first place or benefitting from the
efficiencies it is meant to provide.”, Albetelecom is an earlier decision in the southern
District of New York (Albtelecom Sh.A v. Unifi Communications, Inc., 2017 WL
2364365 (S.D.N.Y. May 30, 2017) 2017) in this case the Court held that the award
entered during “med-arbitration” or “mediation — Arbitration” with parties’ consent is
indistinguishable from any other award under the law, the courts also viewed any
prohibition of enforcement of settlement reached within arbitration would counter
public policy and would discourage parties of adopting arbitration for dispute resolution
by settlement, it is clear from these cases that the United State district court rejected the
contention that consent award reached by settlement between parties and entered by
arbitration tribunal is not an enforceable award under the NYC and emphasized on the
arbitration main pillar which is the party autonomy.(Kaster 2018; Singer & Hanson
2019)

The above-mentioned cases occurred in the USA, Arbitration laws in other states might
have provision to cover settlement awards, the English Act for example provides that
“An agreed award shall state that it is an award of the tribunal and shall have the same
status and effect as any other award on the merits of the case.”, the Model Law in Article
(30) provides that in the event parties reaches a settlement subject to parties’ request
and no objection from the tribunal, then the arbitral proceedings shall be terminated by
the tribunal and record the settlement as an “award on agreed terms”, the law has also
provided that the resulted award is not different than any other award on merits the case
in terms of effect and status, Article (40) of the UAE Arbitration law provides that in
the event parties amicably settle the dispute prior to final award then they may request
the tribunal to record this settlement terms, the tribunal here is bound to issue a consent
award and end the proceeding and the award has the same effect and force of any other
award, it is important to note here that the tribunal in the Model law has the power to
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reject to record of the settlement agreement in the form of award. (UNCITRAL 2016;
Kaster 2018; UAE Arbitration Law 2018)

Some settlement agreement are made prior arbitration proceeding where parties would
for the sake of ensuring international enforcements of such agreements record it as a
consent award, this approach in some jurisdictions might be refused and enforcement of
such awards might be rejected, appointing the arbitrator after the dispute is being
resolved with the sole purpose of engaging the arbitrator to record a settlement award,
parties might encounter issue in enforcement under the NYC in this case, this problem
was derived from the ambiguity in the NYC text where it is stated that: “This
Convention shall apply to the recognition and enforcement of arbitral awards . . . arising
out of differences between persons, whether physical or legal.” The problem in the
language of the NYC is that it can be understood that if a settlement is agreed prior to
arbitration that mean the arbitral award would not result from differences between
parties and consequently NYC does not apply. A debatable issue despite the fact that
most would agree on engaging the arbitrator prior settlement through mediation or
conciliation in order to safeguard enforceability under the NYC, thus creating a mixed
approach called “arb-med” or “arb-med-arb” in which arbitration is entered only for the
purpose of recording settlement agreement as awards, another issue might result from
this approach that the award resulted from “arb-med” might be prone to challenges and
nullifications and this is due to the difference between mediation and arbitration in
nature where in mediation, mediator can set separately with each party where that is
strictly prohibited in arbitration where the arbitrator will be looked at as biased to one
of the parties case, also exchange of shared documents and evidences might not be
required in mediation while it is strictly regulated in arbitration, these difference might
create grounds for challenge taking into consideration the importance of due process
and providing fair and equal chance for both parties to present their cases and defenses.
(Rovine 2008; Wolski 2014)
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CHAPTER FOUR: PARTIAL AWARDS

In some complex arbitration cases, it might be easier for the Tribunal to separate issues
of the dispute partially but finally from the remaining disputed matters, issues such as
jurisdiction of the Tribunal on some of the matters, or separate issues such as liability
and damages or cost in general, hence the tribunal proceed to issue a partial award, that
disposes some of the issues but disposes these issues finally, however the rationale of
Functus Officio will not be applicable in this case as disputed matters are not disposed
in whole but partially or some of them only, these type of awards are called “Partial
Awards”.(Adeleke & Adewole 2019; Singer & Hanson 2019)

4.1POWER TO ISSUE PARTIAL AWARDS

The tribunal receives or derive it’s power to render a partial award from parties’
agreement or national laws or the rules of arbitration institutions, for example ICC 2021
Rules states in their definitions, Article 2 (v) that an award can be interim, partial, final
or additional, in practice and under ICC arbitrations, partial awards are commonly made
specially for issues related to tribunal jurisdiction and determination of applicable law,
LCIA Rules under Article (26.1) gives the power to the tribunal to make separate awards
on different issues at different times, DIAC rules of 2022, under Article (34.1) gives the
tribunal the power to issue “preliminary, interim, partial, final, additional, supplemental
or other awards as considered appropriate.”(Blackaby et al. 2009; LCIA 2020; ICC
2021; DIAC 2022)

On the other hand, applicable laws also provide the tribunal with powers to issue partial
awards, Article 47 of the English arbitration Act of 1996 states that:

1. “Unless otherwise agreed by the parties, the tribunal may make more than one award
at different times on different aspects of the matters to be determined.”

2. “The tribunal may, in particular, make an award relating to:
a) an issue affecting the whole claim, or
b) a part only of the claims or cross-claims submitted to it for decision.”

3. “If the tribunal does so, it shall specify in its award the issue, or the claim or part of

a claim, that is the subject-matter of the award.” (English Arbitration Act 1996)
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The UAE Arbitration Law of 2018 under Article (39), Interim and summary awards,
allow the tribunal to issue interim awards or awards in part of the claim prior issuing the
award that terminate the dispute, the Model law despite referring to interim measures
and preliminary orders it does not specifically refer to partial awards, however it is clear
from the context and where “final award” is used that the tribunal should have such

powers to issue partial award.

4.2 WHY AND WHEN TO ISSUE A PARTIAL AWARD?

There could be several reasons on why and when to issue a partial award, the following

are the most common:

1. A determination on some of the claims by the tribunal might enable the party who
deserves, to collect some amount of money prior to the final award, normally it is the
Claimant who usually has interest in asking the tribunal to do so.

2. Issuance of such awards will simplify the streamline of the arbitration later stages,
thus saving money, time and avoid unfruitful arguments, also the proceedings do not
have to repeat or start again from the beginning in the event the arbitrator is replaced
after a lengthy arbitration.

3. In some circumstances parties may seek interim finality, if for example one of the
parties challenged the jurisdiction of the tribunal on an issue and wish to have a
decision formed as an award for the purposes of recognition under NYC, thus
creating a parallel proceedings in national courts, as jurisdiction decisions are
reviewed usually by national courts at arbitration place, and hence parties will not
have to wait until the final award and commence with appellate procedures as soon
as possible rather than waiting for the arbitration to end, it should be pointed out here
that with Model law countries it would not matter if such decisions are in the form
of an award or not as it would be appealable in all cases, where under Article (16) of
the Model Law it is clearly mentioned under paragraph (3) that the tribunal may rule
on a plea that the tribunal do not have jurisdiction this can be either a preliminary
question or an award, however in many countries national courts can only review the

decision of the tribunal if it’s in the form of an award.
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4.

If a dispute arose between parties for the applicable law to be used if in the event
such dispute was not resolved at early stage then the parties will continue arguing
and referring to different systems of law related to their cases and might require
intervention of their lawyers or legal representatives who are experienced in these
different systems to introduce evidences, accordingly issuance of a partial award
would be sensible in this case.

Issuance of such award might lead to avoidance of the need or simplification of the
remaining arbitration stages, in the event a determination on some particular issues
was done, partial awards could be also utilized to separation of issues such as liability
and damages or quantum, for instance if there was a case between a contractor and a
client over application of liquidated damages due to delay in completion of the
project among other disputes, it would be convenient for the parties to have the
liability issue ruled upon by the tribunal on an early stage, consequently ruling on
the liability would save the tribunal and the parties the time to investigate questions
of damages and costs, if the liability in this example relies on the client then there is
no need to proceed further with quantification and appointing experts in most of the
cases as liquidated damages won’t be applied on the contractor, this may also
encourage a settlement between parties on the quantum as parties usually are well
aware of the cost that would be involved if the tribunal goes into details of the claim.
(ICC 1990; Blackaby et al. 2009)

In (Seneca Nation of Indians v. State of New York (W.D.N.Y. 2019) 2019) in 2002
the Seneca Nations of Indians “the Nation” and the State of New York “the State”
entered into a compact in which it was agreed that the State provide exclusive rights
for the Nation to conduct casino gaming style in large portion of Western New York
in return of this exclusivity, the Nation must contribute of guaranteed revenue to the
State. The compact period is 14 years as initial term along with 7 years auto renewal
unless there was an objection from one of the parties on the renewal in writing.
Revenue payment obligation started at the end of year 2002, which was the same
year the operation of the gaming started as per the compact, the contribution

agreement was as follow:

1-4 years the Nation must pay the State 18%.
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5-7 years the Nation must pay the State 22%.
8-14 years the Nation must pay the State 25%.

The compact did not mention any percentage of contribution on the 7 years renewal,
the first 14 years each party performed his obligation toward the compact and at the
end of the 14 years neither of the parties expressed his written objection to the other
party, which resulted in an auto renewal of the compact as per agreed terms and
conditions. Shortly a dispute arose when a letter was sent from the Nation notifying
the State that the last payment toward the State contribution for the last quarter of
2016 was the final payment as per the compact. As per the view of the Nation the
compact required contribution of 14 years as there was no mention of contribution
toward the State for the renewal period of 7 years, while the State view on the other
hand was the compact terms required contribution to continue for the renewed period
of 7 years, the matter went to arbitration, the tribunal constituted of three arbitrators
which the parties submitted their dispute to, parties agreed on separation of liability
and remedy, accordingly the panel bifurcated its award into partial award which was
issued on January 7, 2019 and final award issued in April 12, 2019.

The partial award was issued in favor of the State in which the majority of the panel
found that the term renewal means continuation of the same terms and conditions of
the compact and that the intention of the State in providing exclusive franchise to
the Nation was in return to receive revenue shares and for which exclusivity existed,
therefor held that “the Nation is obligated to make State contribution payments of
25% of net drop payable on a quarterly basis during the seven-year renewal period.”
The final award was related to the remedy issue, where it was held that the Nation is
obliged under the compact to pay a contribution of 25% for the renewal period of
seven years for which exclusivity exists, the tribunal also ordered the Nation of a
specific performance to pay all due and owed amount, which include all previous
payments, finally and by agreement of the parties the amount due was found to be
around 256,000,000$ payable by the Nation to the States for the past period.

The Federal Arbitration Act (FAA), which is the USA Arbitration Act, provides that
a request confirming an award can happen anytime within a year after the issuance

of an award while in the contrast a request to vacate or annul an award shall happen
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after delivery of an award by maximum 3 months.

On June 2019, a motion was filed by the Nation to vacate the final award while the
State cross-petitioned to confirm the partial and the final awards, the Nation argued
that they could not challenge the partial award or the liability part until the specific
performance was issued, depending on another case where the court held that a
partial award wasn’t final because it didn’t dispose all disputed matters, on the other
hand the State argued that the essence of the Nation challenge was on the partial
award and not on the final award or the specific performance and their motion to
vacate was untimely, as mentioned above the FAA provides that a motion to vacate
shall be served within 3 months from award delivery, and since the partial award was
issued on January 7, 2019 while the Nation filed its petition and motion to vacate on
June, 2019 and the State view since there was an agreement to bifurcate the award
the partial award shall be considered a final arbitration award. The court held and for
the reasons stated above that the partial and final award must be confirmed (Seneca
Nation of Indians v. State of New York (W.D.N.Y. 2019) 2019; Carpenter 2020)

In Trade & Transport, Inc. v. Natural Petroleum Charterers, Inc a dispute arose
between the Claimant Trade & Transport “Trade” and Respondent Natural Petroleum
Charters, Inc “NPC” in which NPC chartered a vessel from Trade to cargo NPC’s
petroleum product over five voyages from USA to Europe, the dispute arose over the
designation of dates where Trade had scheduled dates where the vessel could be
available for NPC to use in the 4" voyage as per the contract, NPC did not respond,
accordingly Trade rescheduled the dates for that voyage, where NPC opposed as the
new dates where outside the agreement dates, accordingly NPC sent its cargo on
another ship.

Trade commenced an action in federal courts against NPC for breach of contract and
fraud, Trade also attached NPC’s assets to secure damages claim, court referred
parties to arbitration as the contract had provided for the same in the event of dispute
with a recommendation for the tribunal to hold an immediate hearing in which the

parties have agreed to do so.

Parties agreed to separate liability from damages in the sense that the amount of
dollars and the physical calculation of damages can be done in the future, instead the
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panel needs to investigate the root cause of the issue that led into arbitration,
accordingly a partial award was issued, after hearing arguments and evidences, in
favor of Trade reasoning that NPC failed to provide Trade with the 4" voyage hence

NPC is accountable for the damages resulted from termination of this trip.

NPC objected on the partial award claiming that the evidence submitted by the
Claimant was false and requested the tribunal to rehear the evidence, the tribunal
refused the request holding that the tribunal is functus officio with regards to this
award and could not revisit or modify their decision stating That partial award could
not be revisited or altered as its finality and effect are similar to a final award hence

the law prevent the tribunal from doing so.

Before issuing the final award and determining the amount of damages the NPC’s
arbitrator died, after appointing a new arbitrator NPC demanded to rehear the case
entirely including the partial award issued, this request was rejected by the tribunal
and all relevant courts, the partial award was not disturbed and dagames were
awarded to Trade, NPC appeal to the second circuit was based on the principle that
an award is not final until it disposes of all disputed issue, the court held that: “if the
parties agree that the panel is to make a final decision as to part of the dispute, the
arbitrators have the authority and responsibility to do so. Second, once arbitrators
have finally decided the submitted issues, they are, in common-law parlance,
“functus officio,” meaning that their authority over those questions is ended.” The
court decision was based on the parties’ agreement where they requested a partial
and a final award to dispose all issues in that submission, therefore parties’ agreement
shall precede. (Trade & Transport, Inc. v. Natural Petroleum Charterers, Inc., 931
F.2d 191 (2d Cir. 1991) 1991)

4.3 ARE PARTIAL AWARDS ENFORCEABLE UNDER NYC?
In (Walter Thosti Boswau Bauaktiengesellschaft v. Costruire Coop. srl., Court of
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Cassation, Italy, 7 June 1995, 6426, XXI1 Y.B. COM. ARB. 727 (1997). 1997) where
WTB is a subcontractor for an Italian company called Costruire Coop, a dispute
arose, in which a notice of termination was sent to WTB by Costruire Coop, the
dispute resolution mechanism agreed upon by the parties is arbitration under the
contract and specifically under ICC rules, Costruire Coop also filed arbitration
request against WTB, a partial award was rendered by the arbitral tribunal on liability
for the favor of WTB in which the Italian company were held liable for the false
contract termination, consequently a final award was issued for the damages in favor
of WTB.

Enforcement was sought only in Italy by WTB, it was held by the court of appeal

that WTB request for enforcement was disallowed based on the following:

- WTB did not enforce the partial award along with the final award as both liability
and damages are indivisible decisions.
- WTB didn’t provide an original or certified copy of the partial award according
Article IV of the NYC, hence failing to meet the NYC requirements, Article IV of
the NYC states the following:

“The party applying for recognition and enforcement shall, at the time of the

application, supply”:
(@) “The duly authenticated original award or a duly certified copy thereof;”

(b) “The original agreement referred to in article Il or a duly certified copy
thereof, article 1l agreement referred to here is the written arbitration agreement

between the parties.”

The Court of appeal decision was appealed by WTB on the basis that failing to
request enforcement and recognition on liability or the partial award doesn’t
represent a ground for refusing enforcement of final awards on damages, the Court
of appeal decision was overturned by the court of cassation and held that a final
award can be considered separate than a partial award with regards and for the
purpose of recognition and enforceability, the court of cassation also added that the
court of appeal should have examined whether the final award fall within list of the
refusal grounds provided in Article V(1) of the NYC separately from the partial

award, the same approach was adopted by several courts like Spain, USA, Japan, in
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(Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002,
[2002] EWCA Civ 543. 2002) Court of Appeal, England and Wales held that when a
party seeking recognition and enforcement of an award and fulfilled the requirement
of Article IV of the NYC, the party by doing so attains prima facie enforcement and
recognition rights or in other words fulfilling the requirement is sufficient until

proven otherwise.

The Courts approaches toward enforcement of partial awards varies, some courts for
example a USA court (Alcatel Space, S.A. v. Alcatel Space Industries, S.A. and
others, District Court, Southern District of New York, United States of America, 25
June 2002, 02 Civ.2674 SAS, XXVIII Y.B. COM. ARB. 990 (2003). 2003) held that
recognition can be granted for a partial award in the sense that partial awards decided
matters that were severable than the matters decided in the final award, a German
court (Oberlandesgericht [OLG] Thiringen, Germany, 8 August 2007, 4 Sch 03/06.
2007) decided that partial award which contain decision on some parts of the claims
is capable of being recognized and enforced under the NYC, while a Bulgarian court
(ECONERG Ltd. v. National Electricity Company AD, Supreme Court of Appeal,
Civil Collegium, Fifth Civil Department, Bulgaria, 23 February 1999, 356/99, XXV
Y.B. COM. ARB. 678 (2000). 2000) where one party was order to pay an amount to
the losing party by a partial award was not capable of being enforced under the NYC

and that is due to the fact that the dispute was not settled finally between the parties.

4.4 MATTERS TO CONSIDER PRIOR ISSUANCE OF PARTIAL
AWARD

Prior issuance of a partial award there are some factors that needs to be considered

including but not limited to the following:

- Separating substantial issue in a dispute could be dangerous specially at an early
stage of the arbitration proceedings, where the methodology of the parties presenting
their cases might change as well as the nature and conditions of the dispute, parties
may also take advantage of the issued partial award and change their case
substantively at later stage, in the event this happens it defeats the purpose of issuance

of a partial award, the purpose of a partial award is to simplify the arbitration process
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save time and cost and the result of above event, i.e. change in dispute nature is
completely opposite to what was intended, the arbitration proceedings become more
expensive and time consuming.

- Issuing a partial award creates also another avenue for judicial review, that means
an opportunity for one of the parties to annul the issued partial award during the
course of arbitration proceedings or even confirm it, Article (16) of the Model Law
limit the delay that may occur due to judicial review by allowing a window of 30
days from the day of receiving the notice of ruling in which the parties may to the
competent court submit a partial award judicial review request, the resulted court
decision will be subject to no appeal, the Article also provide allowance to the
tribunal to proceed with the arbitration proceeding and issue an award while such
request is still pending.

- In the event a partial award is challenged in the local courts, the tribunal would
normally wait for the final judgment of the local court this could take years before
the arbitration proceedings resumes, accordingly the time and effort to issue partial
awards might be greater than the time and effort required to produce a single final
award.

- The tribunal or the arbitrators are obliged to respect the will of the parties in the
event both parties expressed their intentions of rejecting the issuance of partial award,
where both parties agree on issuance partial awards and unless by issuing such
awards contradicts with public policy the arbitrator shall also respect the will of the
parties by rendering such award, the tribunal shall also examine in the event one of
the requested the tribunal to issue a partial award whether it is for the interest and
efficiency of the arbitration or not.

- The applicable law of arbitration place and whether this law allows recognition,
enforcement or challenge of partial awards.

- The circumstances of the case and whether finality and enforcement of partial
awards will serve the arbitration in general.

- That the issuance of partial awards renders the tribunal functus officio regarding
the issue disposed within the partial award, this means an irreversible award that
cannot be revisited once issued. (ICC 1990; Blackaby et al. 2009; Singer & Hanson
2019)
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CHAPTER FIVE: INTERIM AWARDS

Article (17) of the Model Law describes and defines the Interim measures as any

temporary measures or actions that can be issued or rendered in any form including

the form of an award subject to be rendered prior to the issuance time of the final

award, the interim measure is requested from the tribunal by the parties, the tribunal

accordingly may order one of the parties for the following, unless agreed otherwise

by the parties:

a)

b)

d)

Restore or maintain the status quo pending the dispute determination, an
example is a construction dispute between a contractor and his employer,
where the tribunal asks the contractor to continue the works although he is
claiming that he is entitled to suspend the works until he receives his due
payments under the contract in addition to additional payments, while at the
same time the tribunal may order the client to continue paying the contractor
the amount paid under the contract, in other words ordering continuation of
payment and work from the parties, to keep the status as it was prior to the
dispute, this is what is known as maintaining a status of quo pending.

The tribunal may ask a party to take an action that would prevent harm or
order a party to refrain from taking action that would cause harm either
imminent or current or prejudice to the arbitration process, for example a
tribunal may prevent a party to proceed with parallel court cases or other legal
proceedings as this may cause obstruction to the arbitration proceedings.
The tribunal may order a party to reserve an asset, where an award out of
which might be rendered, in some cases a party may transfer his assets or
money to a jurisdiction where the enforcement of an award might be difficult,
for example an island in the Caribbean Sea that is not a party in the NYC, in
such case the foreign arbitral awards will not be enforced in that island, hence
the tribunal may order a party to preserve its asset or money until final award
is issued.

The tribunal may instruct a party to preserve a material, proof or evidence
that may be relevant to dispute resolution, this is important to maintain the

proper conduct of the arbitral process, the tribunal here may order a party to
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grant access to the opposing party to inspect a construction site for example
in order to preserve evidence, or by appointing expert to evaluate quality of

material or goods.

The party requesting the interim measure shall satisfy the tribunal:

A. That the harm resulted in the event the measure is not taken is not adequately
rectifiable by an award of damages and that the harm resulted if the measure
is not taken is substantially greater than the harm that will likely occur to the
party whom the measure is taken against.

B. And that the party requesting the measure have reasonable possibility to
succeed on the merits of the claim or in other words have a valid claim, it is
needless to say that any determination on this possibility shall not affect any
subsequent determination by the tribunal.(UNCITRAL 1985 as amended in
2006; Roth 2012)

The term Interim awards although sometimes used interchangeably with partial
awards, it is meant for awards that do not settle any dispute aspect, a temporary
measure issue during the course of arbitration in which the arbitrator determine
susceptible matters that are once determined may save cost and time for all involved
parties, the relevant example as demonstrated by the Model Law above is an award
on interim measures of protection, these interim measure can be issued as well in the
form of an order/decision not necessarily an award which is the formal form,
arbitrators are usually in favor of issuance of interim measures in an informal way as
an procedural order and this is because a formal form of an interim award might be
looked into or similar to a decision on the merits of the case. (Adeleke & Adewole
2019)
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5.1 POWER TO ISSUE AN INTERIM AWARDS OR INTERIM

MEASURES
The ICC arbitration rules of 2021, Article (28) provide the tribunal with power to

issue interim or conservatory measures as agreed and deemed appropriate, the article
also provides an option of issuing such measure in the form of an order or an award
as considered appropriate by the tribunal. DIAC Arbitration Rules of 2022,
Article(1), Appendix I, defines the interim measure and provide a set of procedural
arbitration rules with regards of interim measures that are very compatible to the one
in the Model Law, DIAC rules mandated that the tribunal shall give written summary
reasons of any interim orders it also added the tribunal may order a party requesting
the interim measure to provide security for the arbitration cost in addition to the legal
representative or attorney fees together with any other damages cost as a result of the
requested measure in the event this was determined by the tribunal at later stage.(ICC
2021; DIAC 2022)

The UAE Arbitration Law of 2018, Article (39) provides the tribunal with the power
to issue interim awards prior issuance of the award that will terminate the dispute, it
also provides that such awards are enforceable before the Courts, Article (21) also
provide the tribunal and the parties the power to order or request an interim measure
as it may deem necessary and as the dispute requires, the UAE Arbitration Law
conform with the Model Law with list of orders and actions that might be requested
by the parties and ordered by the tribunal (point (a) to (e))listed above, the article
provides also that the tribunal may request a cost security to cover the requested
measure and may also require the party requesting the measure to bear associated
damage of issuing such measure if it was found to be ineligible at a subsequent time,
the tribunal may also terminate, modify or suspend by its own in an exceptional cases
or upon a request of the parties, or a party to whom in its interest an interim measure
was granted.(UAE Arbitration Law 2018)

An immediate and temporary protection measures are key features of interim
measures, the tribunal is usually vested with powers to issue an interim award or
interim measure this power is derived from the procedural law agreed by the party,
arbitration rules or the law of the place of arbitration or the seat law, this power

however sometimes may be limited and that is due to the fact that first, that interim
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measure can be issued after the constitution of the tribunal, however some arbitral
rules has overcome this issue by providing provisions of emergency where an
emergency arbitrator can be appointed for this purpose only. Second, lack of public
authority and coercive power by the arbitrators, in other words interim measures
cannot be ordered by the tribunal to third parties, a subcontractor for example neither
can the tribunal directly enforce an interim measure; thus, the support of local court

system is crucial in order to effectively utilize interim measures.(Roth 2012)
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CHAPTER SIX: ENFORCEMENT AND ANNULMENT

What is the difference between enforcement, recognition and annulment of an
award? As mentioned previously, the parties may choose to enforce the award
amicably and that is by choosing voluntarily to comply with an award, but no one
likes losing! If one of the parties refuses to comply voluntarily then in this case the
winning party proceed to enforce an award in a country where the losing party has
an asset in and losing party proceed to challenge the enforcement of this award, by
doing so if succeeded to annul the award fully then this shall make the award
considered as null and void or simply doesn’t exist anymore. Arbitration may
proceed again from scratch with a new tribunal, accordingly the aim of enforcement
of an award is to put the award in effect while challenging an award aims to set aside,

nullify or annul the award.

The NYC is considered the main mechanism of enforcement and recognition of
foreign arbitral awards, members of the NYC can enforce arbitral awards within the
jurisdiction of each other, it allows for parties of different jurisdictions and legal
systems to enforce arbitral awards using a third country legal system, it provides the
option for a winning party from UAE for example seeking enforcement for a losing
French party to enforce the award in Jordan. Recognition of an award is different
than enforcing of an award, Recognition can be described as a defensive measure by
the winning party to request the court to validate the award in which the winning
party is arguing that the issue of the dispute has already been determined, similarly
when the losing party is requesting or asking the court to look into or decide on
matters that have already been determined, asking recognition of an award will stop
any court proceedings on issues that have already been decided and determined,
while enforcing an award is different, the winning party when requesting the court to
enforce an award, it is not only asking for recognizing the legal effect of an award
but also is requesting the court to carry out and perform the award using and utilizing
legal sanctions, accordingly the court will order the losing party to perform his
obligation under the award. Let’s say for example a UAE company signed a contract
with a German based company to purchase cars, a dispute occur where the delivery

of the cars didn’t occur, the parties in their contract agreed to arbitration, the dispute
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went to arbitration and the tribunal rendered an award in favor of the UAE company,
the UAE based company went to court and requested to recognize the award as
binding and final and later on requested to enforce the award, in this case recognition
is that the Court is validating the award rendered by the tribunal as final and binding,
while enforcement is the court ordering the German Company to refund the amount
paid by the UAE based company for purchase of the cars plus interest under the sales

agreement.(Amro 2013)

6.1 RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS UNDER THE NYC

Article (1), Article (I11) and Article (IV) of the NYC contains the provisions of
foreign awards enforcement and recognition, Article (1) identifies the scope where
the NYC applies, in which it is applied to the recognition and enforcement of foreign
arbitral awards in a jurisdiction or a state that is different than the jurisdiction or state
that the recognition and enforcement is being sought, this is a requirement to qualify
an award as foreign, to distinguish domestic award from foreign awards and limit the
application scope of the NYC. The Convention mandated that the place of award
shall be different than the place where recognition and enforcement is being
requested, the Article has also stated that the award shall be as a result of difference
between persons whether legal or physical, the NYC adds that in the place of
recognition and enforcement the arbitral awards, the award shall not be considered
as domestic awards in order for the convention to be applied, it is worth mentioning
here that domestic arbitration has different rules and provisions of law than
international arbitration. (UNCITRAL 2016; Ata & Zamani 2022a)

However, the Convention provided reservations which narrowed down the scope of
the application of the NYC and that is by two possible reservations, the reciprocity
reservation, meaning instead of applying the NYC to all foreign awards, regardless
of the place they were rendered or regardless if the award was made in a contracting
state to the NYC or not, the scope of the NYC is limited to awards made within
contracting states only. The second possible reservation is the commercial
reservation, by which the scope is narrowed to application where the differences that

arise out of relationships are considered commercial, Article (1) also provide that the
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application of the NYC is not limited to awards made by arbitrators only but may
also apply to awards made by administrating arbitral intuitions. (Blackaby et al.
2009; Amro 2014; Ata & Zamani 2022b)

Article (I111) of the NYC provide that contracting states and in accordance to the
procedures and rules of the state where the award is being relied upon shall recognize
awards as binding and enforceable, the Article also prevent states from applying
higher fees or imposing additional charges or conditions than those applied to
domestic awards. The procedural rules of enforcement vary in practice, it is different
for example in common law states than civil law states where in common law an
award requires judgment and that judgment will be enforced while in civil law an
award requires a declaration of enforceability made by competent court.

Article (IV) of the NYC provides simple requirements in order to recognize and
enforce arbitral awards, these requirements as mentioned before in chapter 4 are as
following: to supply the original award, duly authenticated, or a certified copy of the
award. By duly authenticated it is meant that the award must be signed and the
signature shall be attested to be true, attestation of the copy is required in case a copy
of the award is provided, the other requirement is to provide the original arbitration
agreement or a certified copy of the arbitration, Article (IV) adds that the language
of the award or the agreement shall be the official language where the recognition
and enforcement of the award is being relied upon or otherwise an official translation
shall be provided.(Amro 2014; Ata & Zamani 2022b)

In (Jacada (Europe), Ltd.(UK) v. International Marketing Strategies, Inc(U.S), 401
F.3rd, 701 (6th Cir 2005), cited in YB, Vol. XXX-2006 (United States),PP.1054- 1065
2005) the United State District Court granted enforcement upon a request to enforce
award in favor of International Marketing Strategies Rendered by (AAA) in the USA,
stating that the award was not domestic under Article (1) of the NYC, the United State
Court of Appeal upheld the district court decision as the dispute was not entirely
domestic and between USA citizen only, as one of the Parties (Jacada) is incorporated
in the United Kingdom (UK) and performance of the contract between the parties
was in Europe, Africa and Middle East, accordingly the award is not considered as
domestic, therefore Article (1) of the NYC applies.

In a decision by the German Court of Appeal and despite the fact that the Claimant
complied with the requirements for enforcement in the NYC, the Court refused the
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request to enforce an award as it was not binding in the country of origin according
to Article (I11) of the NYC as the award was set aside already by the Moscow City
Court and cannot be binding and cannot be recognized in Germany.(YB, Vol. XXV-
2000 (Germany), pp.717-720. no metnion of parties or their nationalities 2000)

In (IAIGC-Inter-Arab Investment Guarantee Corporation (Kuwait) v. Ball- Banque
Arabe et Internationale d’Inestissements SA (France), Revue de I’ Arbitrage, no. I-
1998, pp. 134-155, Cited in YB, Vol. XXI11-1998 (France), pp. 644-653 1998) a
Claimant argued that an award rendered in Jordan doesn’t exist as according to the
Jordanian Law on Arbitration it is required that an award shall be confirmed by the
Jordanian Court and this should terminate the enforcement in France, the Court of
Appeal in Paris dismissed the claim and granted enforcement of the award and stated
“ However, the arbitration at issue was not subject to Jordanian law. As far as the
procedure is concerned, neither Chap. 8 of the Guarantee Contract signed by the
parties nor the UNCITRAL Rules, which it had been agreed would apply
complementarily, provide for a reference to the law of the place of arbitration or
require the prior confirmation of the award. On the contrary, the contractual
provisions specify that “the award shall be final and binding on the parties” and that

it shall be enforceable immediately after it is rendered”.

6.2 RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS IN THE UAE

The UAE Arbitration Law was issued in 2018, repealing chapter 111 of the UAE Civil
Procedural Law (CPL), specifically articles 203 to 218, however chapters concerning
the Execution of Foreign Judgements and Execution Procedures (Chapter 1V and V)
of the UAE CPL or Article 235 to 238 were not substituted by the new Arbitration
law this issue raised concerns on whether foreign arbitral awards should be enforced
following the regime of enforcing domestic arbitral award within the 2018 UAE
Arbitration law or shall it be enforced under the CPL, the procedures for enforcing
domestic arbitration award in UAE which falls under Article 55 are to submit a
request to ratify and enforce an award to be filed with the Court of Appeal Chief of
Justice along with the Original award or a certified copy, the Arbitration Agreement

between the parties (copy), in the event the award was not in Arabic language then
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attested translation by a competent authority must be submitted and a copy of
depositing the award in Court. Also, the Article (55) adds that, the enforcement and
ratification shall be ordered by the Chief of Justice or whoever of the judges he
delegates within 60 days from receiving the request for the ratification and
enforcement, unless and otherwise under Article 53 of the UAE Arbitration Law the

award is set aside by one or more grounds.

The second regime to enforce foreign arbitral awards is under the UAE CPL the
procedures to ratify and enforce foreign arbitral awards or foreign judgments falls
under Article 235 to Article 238 of the UAE CPL a foreign award enforcement
application shall be filed with the Court of First Instance and following the normal
litigation procedures, the judgment of the First Instance Court might take months or
even years, in the event judgment of the First Instance Court was appealed the
judgment will not be enforced immediately, not to mention the high cost of such
application in comparison to the cost of application for enforcement of domestic

awards.

The difference between these two methods of enforcing foreign arbitral awards is
very clear where the method under the Arbitration Law is expedited, the award is
most likely to be enforced within weeks while the other method is relatively
expensive and can take up to years to obtain enforceable judgment. This controversial
issue is now settled by the new decision No.57 of 2018 which came into force in
2019, the new Cabinet Decision repealed Article 235 to Article 238 and introduced
a new regime for enforcement of foreign Arbitral awards which involves filing a
petition to the Execution Judge directly, the judge shall issue his order which will be
considered as Order to Petition within 3 days maximum, this order will be enforced
with immediate effect, the NYC substantive conditions shall govern the enforcement
of foreign arbitral awards and shall take precedence over the Cabinet Decision No.57
of 2018, this new regime has provided an accelerated enforcement of foreign arbitral
awards and solved the controversy issue of enforcement of foreign arbitral awards in
the UAE. (UAE Civil Procedural Law 1992; UAE Arbitration Law 2018; Blanke
2019; Th. Aly 2019)
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6.3 NON-RECOGNITION AND/OR ENFORCEMENT OF
ARBITRAL AWARDS UNDER THE NYC

Recognition and enforcement of arbitral awards is the purpose of going through

arbitration, the NYC was created for the same purpose, i.e., enforcement of foreign

arbitral awards, however the NYC under Article (V) allow for a number of grounds

in which the recognition and enforcement of foreign arbitral awards may be refused,

it is important to note that under Article V (1) the wording of the NYC text provided

the word “may” .... “Recognition and enforcement "may” be refused”, the NYC also

puts the burden of proof on the party asking the refusal, to proof one, or more, of the

following grounds for refusal:

a)

b)

In the event parties of an arbitration agreement under incapacity under the
applicable law to the parties, the NYC make reference here to Article 1,
which sets out some arbitration agreement requirement, or in the event of
invalid arbitration agreement. Incapacity is lack of legal competence, a
contract entered by a minor for example or an arbitration agreement cannot
be considered as a valid contract or agreement, the issue of incapacity rarely
arises in international arbitration, the article also refer to absence of a binding
and valid arbitration agreement, in addition Article 11 referred to herein refers
to the requirement of a written agreement between the parties, revised Model
Law recognize electronic communication as part of a valid arbitration
agreement, accordingly there must be a record of an agreement in any form.
If a proper notice of arbitrator appointment was not given to the party
challenging the award or if the party was unable to present his case, this is a
ground related to the procedures of the arbitration and ensuring due process,
equality between the parties and ensuring proper notices are given to the
parties during the arbitration, which includes appointment of the tribunal,
arbitration proceedings, hearings and the award, along with adequate
opportunity is provided to the parties to present their case.

In the event there is a difference between the award and the terms of
arbitration submission, in other words if the awards contain decisions outside

the scope of the arbitration submission, the NYC provides here that if there
40



d)

are some issues within the award that falls under the scope of arbitration while
other issues falls out of the scope of arbitration, these issues can be separated
and the part the of the award that contain decision on issue within the terms
of submission to arbitration, then this part of the award may be recognized
and enforced, this ground is related to tribunal excess of power, where the
tribunal has jurisdiction to deal with the dispute but exceed its power in
matters that were not submitted to the tribunal, for example awarding
damages more than the claimed or award interest when it was not claimed by
the parties.

In the event the parties’ agreement differs from the tribunal actual
composition, or the parties’ agreement differs from the agreed arbitration
place or agreed country law, this ground of refusal is also procedural and
provides priority to the parties’ agreement, where the award may be refused
in the event the tribunal was composed not in accordance to the parties’
agreement, in case there was no agreement then the law of the arbitration
place shall be applied (Mclaughlint & Genevro n.d.; Blackaby et al. 2009;
Ata & Zamani 2022a)

In the event that the award has not become binding on the parties yet, or if
the award was set aside or suspended by a competent Court or authority where
the award was made.

This brings up the following question, does the NYC in above mentioned
point (e) means that if an award is set aside at the seat of arbitration it cannot
be enforced anywhere else?

The primary jurisdiction for annulment or enforcement of an award is for the
Courts at the seat of arbitration within the territory, while the Court abroad
has a secondary jurisdiction to annul or enforce an arbitral award within its
territory, as mentioned above the term “may” has a major influence in the
interpretation of the NYC language, the word “may” implies no obligation,
unlike the word “must” which is obligatory, Courts have dealt differently with
this article where two doctrines were followed, for example French Courts
allows for enforcement and recognition of awards that were annulled at the
country of origin, this is sometimes referred to as the “delocalized” approach,

in which its proponents believe that the identity of the award is international
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9)

and should not be owned to any jurisdiction’s legal system, it is an universal
justice decision where its validity shall not be examined in accordance to the
laws applicable to the jurisdiction where enforcement and recognition are
sought, while on the other hand USA Courts tend to follow the “territorial”
approach that is contradictory to the delocalized approach and its proponents
believe that that the award once set aside doesn’t exist anymore and
accordingly recognition and enforcement cannot happen abroad in the event
it was annulled in the primary jurisdiction, both approaches has its own
advantages and disadvantages, by following the territorial approach
consistent judgments, uniformity and certainty are achieved but this also
means that once the award is annulled it cannot be enforced under any other
jurisdiction, and in some event some annulments can be illegal and arbitrarily
annulled in the country of origin, the delocalized approach supporters
believes that flexibility should be given and that illegally or arbitrarily
annulled awards shall be given a chance to be enforced in secondary
jurisdictions, however this approach may create inconsistency in judgments
of courts. (Ay 2021)

In the event of impossibility of settling the dispute by arbitration, this article
refers to disputes that are not arbitrable, some disputes are exclusive to courts
and cannot be settled by arbitration, this issue is decided by national laws and
it may vary between jurisdictions on matters that may or may not be resolved
by arbitration.

If the recognition and enforcement of the award conflict with the public
policy, Jurisdictions may wish to have flexibility to annul arbitral awards
based on public policy, as a notion public policy is a debated issue in both
common and civil law jurisdictions, practitioners and academics attempted
creating a united meaning either on the local or universal level however these
attempts were not fruitful and this is due to the fact that what is considered
for the good of public today might not be the same tomorrow, the swift
changes in the world and the active nature of life is linked to the concept of
public policy as Sir John Donaldson stated: "Considerations of public policy
can never be exhaustively defined, but they should be approached with

extreme caution..... It has to be shown that there is some element of illegality
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or that the enforcement of the award would be clearly injurious to the public
good or, possibly, that enforcement would be wholly offensive to the ordinary
reasonable and fully informed member of the public on whose behalf the
powers of the State are exercised.” (Deutsche Schachtbau- und
TiejbohrgesellschaftmbH v Ras Al Khaimah National Oil Co, Shell
International Petroleum Co Ltd Court of Appeal, 24 March 1987. n.d.; Haridi
& Abdel Wahab 2017)

6.4CHALLENGING ENFORCEMENT OF ARBITRAL AWARDS

IN THE UAE

Under the UAE Arbitration Law of 2018 there are two ways to challenge the enforcement

of an arbitral award, under Article 53 and by filing an action to set aside an award, this

decision is subject to appeal according to Article 54 before the court of cassation, the party

seeking the annulment of an award must proof one of the following challenges:

a)

b)

d)

If there was no arbitration agreement or it was not valid or expired in accordance to
the agreed law, this includes the writing requirement set under Article 7 of the same
law which provide several acceptable options for the writing requirements, the
agreement also needs to have clarity and certainty according to UAE courts.
In the event of incapacity of the parties at the time of the agreement.
In the event a party was missing legal capacity to act on the matters of dispute,
legal capacity to act or perform an arbitration agreement on behalf of a client
requires a special power of attorney, for instance an LLC (limited Liability
Company) the managing director is assumed to have such power unless stated
otherwise however apparent authority is still not consistent in UAE courts.
If there is a party who couldn’t submit his statement of defense due to failure to
provide arbitrator appointment notification to one of the parties or failure to
provide notification for the arbitration proceeding or due to the tribunal failure to
adhere with the principles of litigation, or any reason beyond the party will, this
ground of challenge is to ensure fair chance given to each party to present their
case or defend it.

In the event the award didn’t apply the agreed law by the parties.
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f) In the event the composition or appointment of the tribunal was contrary to the
parties’ agreement or the arbitration law.

g) If the award was issued after expiry of the specified period, or in the event the
award was influenced by void arbitration proceedings, non-compliance with time
limit can be a ground to challenge an award, in the event there was no agreement
between the parties on the same, the time limit to issue an award according to this
law is six months.

h) In the event the award settled issues which are not covered by the arbitration
agreement, in other words excess of jurisdiction, however the law here allow for
separation of the matters in dispute, where a decision on the issues submitted to
arbitration may be enforced while the issues or the parts that were not submitted
to arbitration may be deemed null or void.

1) The article entitles the Court on its own initiative to nullify the award in the
event the subject matter is not able of being settled by arbitration or against the state
public policy. Matters related to freedom of trade, circulation of wealth and private
ownership are matters of public policy according to the UAE Civil Transaction Law
of 1985, labor disputes, matters of criminal law responsibilities and personal status
such as divorce or marriage are not arbitrable, matters related to leasing of
properties were held that it cannot be settled by arbitration in Abu Dhabi. (Hassan
Arab n.d.; UAE Civil Transaction Law 1985; UAE Arbitration Law 2018; al Hyari
& al Ani 2020)

On April 2022 (case no 109 of 2022) a judgment by the Dubai Court of Cassation in relation
to an enforcement application of a foreign arbitral award that the tribunal must sign all pages
of an award in order for the award to be enforceable where the award had only signed one
page, Article 53 list of grounds doesn’t include the form and content of an award
requirements, such requirements are listed in Article 41 of the same law which include in
summary that the award shall be in writing form, majority of the tribunal shall sign the award,
the award shall be reasoned, names and addresses of the parties and the arbitrators shall be
mentioned, documents submitted to the tribunal, the award place and date and the arbitration
agreement text. (al Hyari & al Ani 2020; Sara Sheffield 2022)

The second option to challenge an award during the ratification process and by presenting a
defense objecting on the award enforcement and recognition under Article 55 of the UAE
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Arbitration Law. (Hassan Arab n.d.)
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CHAPTER SEVEN: CONCLUSION AND RECOMMENDATIONS

In conclusion each case is different than the other and the Courts approaches differ from one
jurisdiction to another and even sometimes within the same jurisdiction, | believe there is no
rule to be followed here rather there is a learning a curve, despite the fact that arbitration
existed since hundreds of years now, however it is difficult to anticipate enforcement or
annulment of an award, there are some measure that could be taken to improve the chances
of enforcing an award by the parties on one hand and some precautions to be taken into
consideration by the arbitrator on the other hand. It is very important to examine all
parameters while the most important parameter is the parties’ agreement, there is a crucial
responsibility on the parties as well as the arbitrator, the arbitrator has to carefully study the
circumstances of any case as there is no guarantee that the award will be recognized and
enforced and therefore failing to do so will defeat the whole purpose of arbitration, to
summarize and to increase the possibility of enforcing an award it is important to ensure
certainty and finality of any rendered award among its binding effect on the parties, assuring
the award compliance with the formality and content of laws and rules of arbitration, ensure
recording written arbitration agreement, the content and nature of an award may define the
award differently than what its title or subject is, as seen above it is possible that an award
to be titled as an award and to be considered as an order by the court if it lacks its finality

and binding nature.

It is recommended to examine the power provided to the tribunal, whether the tribunal or
the arbitrator has such powers or not, as mentioned above for instance the tribunal in some
cases may not have the power to issue an additional award and whether this power is derived

from the parties’ agreement or the arbitration rules or laws.

In review in default awards the arbitrator has to consider carefully equality and adequate
notifications to be sent to both parties even if one party didn’t attended and to ensure fair
opportunity to be given for both parties, unlike the name suggests a default award doesn’t
mean an easy award, the same steps has to be taken as any other types of an award and the
arbitrator has to reach a sensible and justifiable fair reasoning in his final award, while in
settlement award it is important to note that an award might be challenged in the event an

arbitrator was appointed after the settlement, hence arb-med-arb approach is recommended
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to overcome the issue of enforceability under the NYC, whereas rendering partial awards
could be a double edged sword in the event the circumstances of the case has changed or a
new evidence is discovered, the separability of disputed matters could lead to a prolonged
proceedings and court intervention which will result in a costly and time consuming
arbitration proceedings, issuing an interim awards although it is a temporary measure could
be analyzed as an award on the merits of the case, it is needless to say that one mistake could

turn the arbitration from a simple system into a lengthy costly and complicated process.

Lastly it is recommended as parties to a case or as a tribunal to take the time to observe
precedent cases and to understand previous courts approach within the jurisdiction where
the award is being sought as well as the proper choice of a country that has for example
adopted the NYC will improve and increase the chances of enforcement of an award and

could save all parties involved time and cost.

a7
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