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ABSTRACT

This thesis aims at shedding a light on the mechanism of formation of arbitral tribunal in
institutionalized or sole arbitration, whereas there is a recent trend of party autonomy in
formation of Arbitral Tribunals, whereas human nature is subject to some defects, therefore the
study tackles the roles of the arbitrating parties, court and arbitral tribunals to face any
shortcoming in formation of Arbitral Tribunal, in case the parties fail to appoint an arbitrator or
reject the arbitrator on account of his violation of the principle of neutrality or independence or
removal of arbitrator or his resignation as well as in cases of death and consequent procedures of

appointment of an alternative arbitrator.

This thesis encompass a comprehensive study which throw a light on the formation of Arbitral
Tribunal in English Arbitration Act 1996 as being the law which embraces the common law and
in turn the study referred to French Law, this embraces the continental law, as well the study
shed a light on the Emirates Law as being the local law, notably Dubai managed to become a

crucial center for international trade.

This study reduce the rules which includes the principles, requirements and procedures for
formation of arbitral tribunal in leading international commercial arbitration centers in Dubai,
DIFC-LCIA, being a joint venture between DIFC and LCIA (a local court incorporated under

common law.

Whereas the study cannot be complete only by reviewing leading renowned arbitral centers in
the world and the rules governing formation of arbitral tribunals, therefore I have reviewed ICC

Rules, AAA Rulers, in addition to UNCITRAL Model Rules.

The quality of Arbitral Process is linked to selection of a good arbitrator, as the entire process
heavily relies upon a good arbitrator, therefore I have dedicated special chapter to survey the
opinions of international arbitrators with different local and international backgrounds by making
interviews with seven arbitrators in order to reach to a conclusion that there is no optimal
arbitrator, given the fact that each case has special nature different from other cases, therefore

there is special requirements governing selection of the appropriate arbitrator, there is disparity



between theory and practice in connection with the principles relied upon in selection of a good
arbitrators, the foremost of which is a thorough knowledge of substantive and procedure rules
governing the case and the ability of the arbitrator to take the appropriate decision, enforceability
of award and that the award should be free from formal and substantive defects in addition to a

variety of factors which has been brought into consideration in this study.

Towards the end of this thesis, I have submitted some recommendations which will be important
insights and input to improve the quality of arbitral process and to improve the quality of a good
arbitrator in UAE and in Dubai in particulars as the region is in a need of local arbitrators who
are aware of the culture prevailing in the region and the public policy as well as having wide

ranging international background and experience.
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1.0. Introduction

Arbitration is defined as the process by which disputing parties appoint a third party
(essentially comprising of an individual or individuals well versed and qualified to handle issues
related to the dispute before them) to resolve the conflict by exercising jurisdictional mandate
that the parties have conferred on the arbitrator'. The arbitrator refers to “a neutral person to
whom a disputed matter is submitted for arbitration’. The arbitrator who is the third party helps
in resolving the conflict in his/her private capacity but not as a holder of a public office. Such
dispute resolution mechanism depends mainly on private agreement and the resulting decision
has res judicata effect. Res judicata means that the disputing parties cannot use the same
evidence that was used in the resolution of the conflict to raise similar issues in law courts since
the matter is considered to be resolved and all claims settled unless new evidence emerges
concerning the issues that were previously raised.’ In other words, the decision by the arbitrator
marks the end of the conflict raised by the parties after duly considering all the available
evidence. If the governing law and jurisdiction referred to in the disputed agreement requires the
parties settle their dispute through Arbitration, the aggrieved party would be required to refer its
case to the Arbitration Centre. Additionally, upon commencement of the arbitration proceedings,
the disputing parties will be required to sign a Term of Reference or an Arbitration Deed thereby
expressly consenting to resolve the dispute through arbitration and authorizing the Arbitral
Tribunal to preside and conduct the proceedings. The process of arbitration must therefore

involve arbitrators and the composition of the arbitrators requires an arbitral tribunal.

1.1. Problem Statement
Even though many individuals and organizations continue to use arbitration as an
effective method of resolving conflicts, divergent views and opinions have emerged concerning

who should be included in the arbitral tribunals and how the arbitral tribunal should be

- Poudret, Jean-Frangois, Sebastian Basson, Stephen Berti, and Annette Ponti. Comparative Law of International
Arbitration. London: Sweet & Maxwell, 2007. Print.

2 Judge Advocate General's School (United States. Army), & United States. (1971). The Army Lawyer.
Harlottesville, Va: Judge Advocate General's School. p. 56.

? Lal, J. (1981). The Code of Civil Procedure, 1908, €. Granthalaya Report Ver. 2.0, Library of ‘High Court,
Srinager High Court, Sep. 17, 2012.
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constituted under different rules, regulations and laws that govern many jurisdictions. The need
to have a standard definition for the composition of an arbitration tribunal and the process to be
followed in order to constitute such an arbitral tribunal has been exacerbated by globalization
that has triggered the need to resolve international conflicts between parties who come from
different geographical regions having alien legal, cultural or religious practices. Such diversity
has also been reflected in the constitutional differences that govern all countries in the world.
While people have the freedom to migrate, trade, and interact, disputes are inevitable and

common occurrences in their daily lives.

1.2. Introduction of Arbitration and Arbitrators

International arbitration is very important in commerce. Arbitration is encouraged across
the globe to the neutrality provided by the firm. The parties in dispute do not involve the courts
from their respective countries and this makes it easier to resolve the dispute. Besides enhancing
the good relationship between the disputants, the parties in dispute are also able to obtain
enforcement of the Final Award * Arbitral Awards are enforceable unless grievous procedural
irregularities were involved in the process under which they were awarded or if they are contrary
to public policy as provided for in Article V2 section (b) of UN Convention on the Recognition
and Enforcement of Foreign Arbitral Awards 1958. The parties also enjoy a high level of
confidentiality concerning the arbitration process and this helps in ensuring the corporate image
of the entities involved and the reputation of either of the disputants is not negatively affected.
The issue of confidentiality can also be expanded during the arbitration process to ensure that the
witnesses as well as experts are also covered. Litigation takes a long time to resolve disputes,
whereas disputes are resolved relatively faster in case of arbitration. The disputants can freely
choose their arbitrators provided they have the right qualifications and expertise to settle the
dispute. Such a privilege is not available under litigation. While some people use appeals to drag
a case in court for many years, the final award issued by the Arbitral Tribunal is not only final
but also binding on the disputing parties. However, the successful party may be required

approach the court in order to ratify the arbitration award against the unsuccessful party.’

* Moses, M. L. (2012). The Principles and Practice oflinternational Commercial Arbitration. Cambridge:
Cambridge University Press.

5 Moses, M. L. (2012). The Principles and Practice of International Commercial Arbitration. Cambridge:
Cambridge University Press.
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Despite these numerous merits of arbitration, several demerits also exist. One of these
demerits includes the minimal use of discovery that reduces the claimant’s chance of meeting the
case’s burden to proof. Though appeals may be misused to prolong the duration in which a
dispute is settled, lack of it as in the case of arbitration closes the door for correcting an
erroneous decision that violates a certain law or that contradicts the actual facts. The parties that
use arbitration in resolution of disputes lack coercive powers especially when a party fails to
comply fully with the arbitrators’ decision. The arbitrators have no power to impose any fine on
such non-compliant party and some disputants end up in court seeking its help to get coercive
powers. Unlike the case of litigation, arbitration cannot consolidate several claims where several
parties are involved. The situation becomes more complicated if a party in that particular dispute
rejects the idea of using an arbitration process to resolve the dispute. Representation of the
parties’ interests is sometimes doubtful especially where the arbitral tribunal’s composition lacks
gender as well as ethnic diversity.®

The World Intellectual Property Organization (WIPO) has listed several issues that must
be prioritized in the arbitration process. One of the issues includes the flexibility of the
procedural framework. This means that the parties can agree to amend the procedural framework
that would guide the arbitration process. Bureaucratic interventions as well as tedious and time-
consuming formalities should not impede the proceedings of the tribunal. The other important
issue the arbitral process is that the cases must be actively managed with great care where
deadlines should be properly tracked and efficient communication is encouraged. Thirdly, the
handling of the dispute under arbitration should be characterized by high levels of efficiency.
Fourthly, high levels of expertise should be evident in the entire arbitration process for it to be
successful. Finally, the process should be handled by people with high levels of integrity for the
process and its outcomes to be fair. The arbitrators must be impartial and independent in order to
safeguard the integrity of the arbitration process.’

The issue of impartiality is clearly spelt out in the English Arbitration Act 1996 as one of
the key principles of arbitration. Under the English Arbitration Act 1996, “the object of

§ Moses, M. L. (2012). The principles and practice of international commercial arbitration. Cambridge: Cambridge
University Press.

T WIPO Arbitration Center., & World Intellectual Property Organization. (2004). Guide to WIPO arbitration.
Geneva: World Intellectual Property Organization.
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arbitration is to obtain the fair resolution of disputes by an impartial tribunal without unnecessary
delay or expense”.® The Act also provides high levels of freedom for the parties concerning the

best method that their disputes can be resolved without violation of public interests.

1.3.  Quality of Arbitrators

The choice of arbitration method gives the parties a chance to focus on the choice of
arbitrators. The reason is that “the success of any arbitration depends on the experience, integrity
and quality of the arbitrators™. In other words, the parties must ensure that they choose
arbitrators who are well qualified and experienced to understand and deal with the dispute
judiciously and issue an enforceable arbitral award. Choosing ‘the right arbitrators’ is not an easy
process and several factors need to be considered while conducting he exercise. Parties must
study the arbitrators’ background, determine whether the prospective arbitrator is or has been
associated in any manner with the dispute or the opposing party, their academic backgrounds, as
well as their prior appointments of similar tasks. In other words, the arbitrators’ personalities as
well as background are very important in determining the outcomes of the arbitration process.'
This explains why nominating the most suitable arbitrator(s) is termed as the most essential step
in the process of arbitration.'!

The choice of the arbitrator relies heavily on three issues. One of them is the choice
between ad hoc and the institutional arbitration.'? Arbitration is said to take place whether a
permanent institution for arbitration is involved in the process or not. The permanent arbitration
institution or stipulated ad hoc are the only available possibilities to the parties in dispute. The

parties must therefore choose between the two by considering juridical, political, psychological,

as well as sociological issues.

8 Merkin, R., & Flannery, L. (2014). Arbitration Act 1996. CRC Press.

? Van den Berg, A. J. (Ed.). (2005). New Horizons in International Commercial Arbitration and Beyond (Vol. 12).
Kluwer Law International, p. 275.

' In Giorgetti C. (2014). Litigating International Investment Disputes: A Practitioner's Guide, p. 145

" WIPO Arbitration Center., & World Intellectual Property Organization. (2004). Guide to WIPO Arbitration.
Geneva: World Intellectual Property Organization.

- 2 Sarcevic, P. (1989). Essays on international commercial arbitration. London: Graham & Trotman/M. Nijhoff., p.
32
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1.3.1. Institutional Arbitration Method

Under the institutional arbitration method, the role of administering the arbitral process
conducted by an institution that specializes in arbitration. The institution sets rules that act as a
framework under which the arbitration process takes place. It may also impose some penalties to
penalize any party that fails to adhere to these rules.'* Examples of such arbitration institutions
include the International Chamber of Commerce (ICC), the Dubai International Arbitration
Centre (DIAC), and the London Court of International Arbitration (LCIA).!* The parties draft a
clause for arbitration as part of the contract that binds them after which they pass on the
particular dispute to a competent arbitration institution that will undertake the arbitration
process."”

The institutional arbitration method has several advantages over the ad hoc method. First,
the parties engage an institution that has already established and tested its pre-established rules
and this prevents delay in the initiation of an arbitral process. The institution provides all the
required logistics as well as administrative assistance such as case management. The institution
also presents the disputing parties with a copy of list of arbitrators with undisputable
qualifications from which to choose. The institution also encourages any party that may be
reluctant to increase its commitment to the process and resolve the dispute as soon as possible.
The arbitration clause as well as the procedure for arbitration is even drafted with the assistance
of the institution and this saves time.'® The parties may even choose to use the draft clause of the
institution mutatis mutandis to save time. Furthermore, the institutions provide wide rage of
experts from different regional as well as social backgrounds and this increases the chances of
selecting a skilled and highly experienced arbitrator to suit the parties in dispute. The role of
appointing the arbitrators from those in the institution is however played by the institution after

the parties nominate their choices. The institution may therefore fail to endorse an arbitrator who

' Rovine, A. W. (2008). Contemporary Issues in International Arbitration and Mediation: The Fordham Papers
2007. Leiden: Martinus Nijhoff Publishers.

'* Horne, R., & Mullen, J. (2013). The Expert Witness in Construction.

15 Bélohlavek, A. J. (2013). Borders of Procedural and Substantive Law in Arbitral Proceedings: (Civil Versus
Common Law Perspectives). New York: Juris.

1 McIlwrath, M., & Savage, J. (2010). International Arbitration and Mediation: A practical Guide. Austin: Wolters
Kluwer.
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has been nominated by the parties on account of necessary competence as well as impartiality.
The institutional staffs are usually available to offer any assistance to the parties in addition to
the appointed arbitrators as may be required. The award issued by the arbitral tribunal is not only
final but also binding on the parties and neither party can appeal the tribunal’s decision unless a
procedural irregularity or the final award exceeds its permitted scope and jurisdiction. In
ensuring that an Arbitral Tribunal makes no mistake whose rectification would be impossible,
the institution scrutinizes that draft award generated in the process of arbitration before the
issuance of the final award. According to the English Arbitration Act 1996, the court cannot
intervene on those matters that lie within the Act’s scope. The only exception is on those matters
that the English Arbitration Act 1996 requires the court to come in especially when the parties
disagree. Before the issuance of the final award, any party dissatisfied with the decision may
appeal to another tribunal. The outcome of the appeal may be to confirm the previous arbitral
award, set it aside or even amend it

While the institutional arbitration method has several merits over the ad hoc method, it
has several demerits. It is costly especially when the parties have to meet the administrative fees.
It involves high level of bureaucracy. The institution may set timeframes that may be unrealistic

for the parties to respond.

1.3.2. Ad Hoc Method
Under the ad hoc method of arbitration, no institution is involved. The parties decide and
agree on the arbitration aspects such as how many arbitrators they will involve, how they will
appoint them, the law that will be applicable in the arbitration process, as well as the procedure
for the arbitration process.'® Therefore the parties must cooperate to ensure that an arbitral
process is flexible, inexpensive, as well as fast. Due to its cost effectiveness, ad hoc method is
the most suitable for cases with smaller claims and where the parties are less wealthy. Unlike the

case of institutional arbitration method, ad hoc method is also flexible.'” However, It is important

' Moses, M. L. (2012). The Principles and Practice of International Commercial Arbitration. Cambridge:
Cambridge University Press.

18 Paulsson, J., & Freshfields. (1999). The Freshfields Guide to Arbitration and ADR: Clauses in International
Contracts. The Hague: Kluwer Law International.

" Dollery, B., Crase, L., & Johnson, A. (2006). Australian Local Government Economics. Sydney: UNSW Press.

9
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to note that the parties’ willingness determines whether the process of arbitration will be
successful or not.

Disputing parties decide upon the applicable laws regarding the arbitration procedure and
the laws applied to the case merits by executing a Term of Reference or Arbitration Deed for the
proceedings of the arbitration.

As mentioned above, Ad hoc arbitration refers to arbitration that does not follow the rules
of an arbitral institution®®. The parties may have consented on the established rules including the
UNCITRAL Rules or may not have agreed on any. In case they disagree on set of rules, the
arbitration occurs only under the framework of the arbitration law f the venue of arbitration. The
UNCITRAL Rules are widely accepted for ad hoc arbitration®’. The UNCITRAL Rules have a
mechanism for designating an appointing authority necessary to prevent the national courts from
intervening in the arbitration. The system prevents one institution from serving as the default
UNCITRAL appointing authority. In the case, the arbitration is not conducted under a set of
rules; the parties take the challenge to the national courts according to the arbitral law of the

venue of arbitration.

1.4. Disqualifying or Challenging Arbitrators

If the trust is compromised, there are provisions to challenge the arbitration process
largely known as challenge or disqualification of arbitrators. Challenging a member of the
tribunal disrupts an ongoing arbitration process as it shifts the focus to the tribunal itself*2. Thus,
therefore, makes important the choice of the arbitration and disqualifying process. Under the
institutional system, the institution conducts the disqualifying process, and it is often supervised.
For the ad hoc, the parties and arbitrators are often left to their own devices, and the courts have

an obligation to resolve the disruption of the arbitral process.

If the arbitral law draws on the Model Law, then a two-step process is initiated. The

arbitral tribunal decides the challenge, and in case the party does not agree with the decision, he

20 Koch, C. (2003). Standards and Procedures for Disqualifying Arbitrator. Journal of International Arbitration, p.
333.

21 Koch, C. (2003). p. 334.
2 Koch, C. (2003). p. 325.

10
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can apply within 30 days to the state of courts for determination”. Under the ICSID Rules, the
challenged arbitrator engaged in the determination process and if he is the only one involved, he

decides upon himself. The parties cooperate thus ensuring an inexpensive and flexible process.

When the arbitration follows institutional rules, an institution or a special body has a
mandate to determine the challenge. The institution creates the rules, which provide a framework
guiding the process. Also, the institution can also impose penalties to a party that contravenes the
set rules. These arbitration institutions include the DIAC, ICC, and LCIA among others®*. The
parties involved create a clause for arbitration, which specifies their contract after which they
forward the dispute to the competent institution to conduct the arbitration process>. Under the
ICC and LCIA rules, the decision is usually made by their respective courts. The challenge
proceedings are not adversarial rather they have an administrative character. All parties are given
a chance to give their views on the challenge, but cannot appear before the institution to defend
their position?®. The institutional method has several advantages. It provides a renowned

institution with established rules, thus preventing delays”’.

2 Koch, C. (2003)., p.334.
24 Koch, C. (2003), p.333.

= Juliana, D.M., Mistelis A.L., & Kroll, M.S. (2003). Comparative International Commercial Arbitration, New
York: John Wiley & Sons. p, 3.

26 Koch, C. (2003), p.325.
2 Juliana, D.M., Mistelis A.L., & Kroll, M.S. (2003). p. 13.

11
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2.0. Literature Review

2.1. Freedom of choosing arbitrators

Disputants freely choose the arbitrators they feel have the right qualifications and
expertise to settle the dispute.”®This was observed in a court case of Jivraji vs. Hashwani.?® The
parties’ freedom to point out an arbitrator to be appointed was upheld on 27% July 2011 by UK
Supreme Court in Jivraji vs. Hashwani.*® The appeal court highly criticized the previous court
decision because it was claimed that a clause in the joint venture that was agreed upon was void
and did not comply with the regulations that implemented the equality laws in the EU. The
agreement on joint venture between Hashwani and Jivraji composed on considerable interests of
business in North America, Asia as well as Europe. The agreement stated that the arbitration
should be presided over by a three-arbitrator panel with the seat of arbitration at London. The
arbitrators should be highly respected in Ismailii community lead by Aga khan. Each party
appointed an arbitrator while the third party was the HH Aga khan president in the national
council of United Kingdom.

Towards the end of 1980s and the beginning of 1990s, Mr. Hashwani and Mr. Jivraji
contributed in forming an arbitration panel in accordance with some disputes whereby the three
arbitrators were highly respected by the Ismaili community. Some of the disputes were resolved
by the arbitral process but other disputes were not solved. In the year 2008, Hashwani chose an
arbitrator as per the arbitration clause, although the chosen individual sir Antony Coleman was a
retired judge who did not belong to the Ismaili community. The lawyers of Mr. Hashwani
articulated that the agreement of parties no longer bound the parties when choosing an arbitrator
from the Ismaili community. According to recent legislation view, this could result to unlawful
discrimination of religion. This was not agreed upon by Mr. Jivraji who was for the fact that
parties would agree lawfully that arbitrators are appointed only from the Ismaili community and
the UK courts should determine arbitrators from other communities. The regulations of
employment equality in UK in 2003 were implemented and it stated that it was against the law

for employers to discriminate employees during their employment on basis of their religion or

28 Akinci, Ziya. Arbitration Law of Turkey: Practice and Procedure. Huntington, N.Y: Juris, 2011. Print.
? West Law. (2014). West Law Gulf — summary page.
*® Jivraj v Hashwani 2009 EWHC 1364 Comm 26 June 2009.
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their beliefs and all persons should get equal treatment without any favor. In accordance to this
employment was all about a service contract of doing work. Discrimination was therefore against
the law particularly if it was based on religion or on beliefs because to many employers religion
and beliefs were part of the employees’ occupational requirements.

The implementation of this UK law led to the EU Council Directive 2007/78/EC on 27"
November 2008 and applied to the EU-wide and its main purpose was establishing general
framework to combat discrimination regarding employment as well as occupations on the basis
of religion and belief as well as disability, sexual orientation in addition to age.’'The
requirements of employment were reflected in the English law legislation. Similarly, the EU law
focuses on legislation that prohibits discrimination based on nationality, gender, and race. The
legislation of the English law also complies with this. Some of the separate legislation pieces
regarding discrimination on a number of grounds were repealed by the UK recently. Therefore, it
leads to the implementation of Equality Act in 2010, which composed of additional general
discrimination prohibition on any of the various grounds of discrimination. In addition,
concerning discrimination as well as occupation, all the states in EU as well as UK passed
legislation that prevents discrimination on various grounds such as religion or beliefs. Many of
the countries outside EU do not follow such legislation whereby there are equality laws that
prevent discrimination on some grounds. The appeal court decision in Hashwani v. Jivraji
rendered the arbitration invalid due to the breach of the anti-discrimination law that has the
potential impact on the arbitration clauses referring to beliefs as well as religion. Particularly, it
is stated that clauses as well as constitutional rules concerning the international arbitration that
often make provisions concerning the arbitrators’ nationality that arbitrators should be appointed
from nationality of either parties. If the decision of the appeal court is left unchallenged, it was
feared that a number of legislation clauses that specified London to be the arbitration seat would
be declared void because of breaching the anti-discrimination laws. This could as well apply in
regard of clauses that specify that the arbitration seat should be anywhere else in the EU as well
as in different jurisdictions.

For these reasons, the LCIA and ICC are some of the two mostly used institutions of

arbitration that undertook unusual steps that interfered with the proceedings of the Supreme

3! Rechel, Bernd, ed. Minority Rights in Central and Eastern Europe. Vol. 54. Taylor & Francis, 2010.
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Court.* The decisions of the Supreme Court are based on the court central finding that the
association between the parties in addition to the arbitrators should not be compared with the
connection between an employer as well as employee. However, in most cases the terms are
usually construed thus laws aimed at regulating the occupational situation or unemployment
situation are not applicable on arbitrators. Particularly, unlike employees and individuals
maintained to carry out services, the arbitrators do not depend on the parties. This is because
after an arbitrator is appointed, the arbitrator will be removed only under circumstances that are
exceptional and where the actions of the arbitrator are beyond the control of parties. Supreme
Court determines from where the arbitrator is appointed from even when equality legislation
applies to arbitrator selection. The court decided that the provision and the arbitrators are
required by the court to come from the Ismaili community is a true occupational requirement.
This is so due to the parties’ justification in agreement with the agreement on the arbitral
procedure that they are confident about. The Supreme Court decisive nature has led to certainty

in the UK position as well as parties’ freedom to Fchoose London as the arbitration seat.*?

2.2. Arbitral Tribunal Formation under the UAE Law

Over the last few decades, the UAE has experienced tremendous growth characterized by
its growth into a global center for international commerce®®. With the influx of international
investment, the need for dispute resolution mechanisms have become increasingly important for
complex commercial disputes along with providing confidence to international investors (Ibid,
2013). Quite certain, international investors in the region may not prefer to settle complex
commercial disputes in UAE Courts considering that proceeding are conducted in Arabic with

the outcome married with uncertainty®”.

32 Mcllwrath, Michael, and John Savage. International Arbitration and Mediation: A Practical Guide. Austin:
Wolters Kluwer, 2010. Print.

33 Jivraj v Hashwani 2009 EWHC 1364 Comm 26 June 2009.

* Mistelis, L A., & Shore, L. (2013). The World Arbitration Reporter: International Arbitration Institutions, New
York: Oxford Publishers, 4.

8 Misfelis, L A., & Shore, L. p 4.

14



FORMATION OF THE ARBITRAL TRIBUNAL Huwaidah Ali Abu Taleb
MSc in Construction Law and Dispute Resolution
Student ID: 110156

The UAE arbitration proceedings are conducted within individual emirates via the
commerce as well as industry chambers (although the parties can exercise their freedom to chose
another institution to hear their dispute if they so wish,

Currently, arbitration in the UAE is governed by a small number of articles set out in
Law No. 11 of 1992 (“the CPC’).

Article 204 of the Civil Procedures Law provides for arbitrators’ appointment.*®
According to the said Article, if any dispute arises between parties concerning arbitrators’
appointment or if the arbitrators agreed upon fail to perform the work assigned to them , or
abdicates their work or the arbitrators have been refused or there exists an impediment which
prevents them from performing their duties and there does not exist an agreement between the
disputing parties, then the court which has the jurisdiction to hear this issue will appoint
necessary arbitrators as requested by any of the parties. The arbitrators that the court appoints
cannot exceed the number agreed by the respective parties during the commencement of the
process of resolving the dispute.’’ The decision of the court may fail to be contested in all
manners whatsoever.

Article 206 stipulates a number of legal mandatory requirements, restricts certain persons
from acting as an arbitrator including the followings: the arbitrator must not be minor, legally
incapacitated, has criminal sanction depriving him from his civil rights or have been bankrupt.
There are no special educational requirements to act as an arbitrator in UAE, once the person
meets the requirement mentioned above and is impartial and independent. the arbitration
provisions of the CPC doesn’t prescribe any limitation regarding the number of the arbitrators,
even though the number must be odd where there are more than one Arbitrator.

In Case No0.169/2009, the Cassation Court of Dubai clarified the issue concerning the
appointment of the arbitral tribunal. The court decision stated that the parties “may agree to

nominate one or more arbitrators to determine the dispute arising out of the contract, or one

%8 The UAE Civil Procedure Code, Federal Law No. (11) of 1992 Chapter Three.

37 The UAE Civil Procedure Code, Federal Law No. (11) of 1992 Chapter Three.
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specified in the subsequent arbitration deed”® . The parties also have the freedom to determine the
sum of the arbitrators to be involved in the arbitration process.

The conditions for arbitrators’ disqualification have been defined under the UAE Law:
The federal CPC in Article 207(4) explains that an arbitrator may fail to be disqualified if there
are no reasons arising or coming up after his or her appointment. A disqualification request is
based on similar grounds under which any judge can be dismissed if he or she does not qualify to
pass judgment. The court having jurisdiction to put the dispute into consideration files the
disqualification request within a five-day period. The parties are notified about the arbitrator
from the time the disqualification reason arose or when disqualification was known. In these
events, disqualification request may fail to be given if judgment has been passed by the court
already or if the pleadings and hearings are already concluded.*

A good example of a challenge of arbitrators’ appointment in UAE was witnessed in the
case of Injazat Capital Limited and Injazat Technology Fund B.S.C. v Denton Wilde Sapte & Co
(a firm) when an action was filed by the claimant before a first instance court in Dubai against
companies.*” An order was requested by the claimant that AED1, 253,528 was expected to be
paid by the claimant together with the interest as well as the final certified value of the payment
certificate. In the pleadings, the relief sought to the court was to appoint an arbitrator to settle the
dispute between parties which was amended by the respondent. The Respondent requested the
Court, that the claimant’s request should be dismissed on grounds that the Dubai court did not
have jurisdiction to hear the dispute because the construction performance contract was executed
in the Emirate of Sharjah.

On 28™ December 2006, the Dubai First Instance Court ordered the appointment of an
accounting expert. The accounting expert was to conduct the duties of an arbitrator and be
responsible for dispute resolution that arose between parties. This judgment was appealed by the
respondent in accordance with Article 204(2) of the Civil Procedures Law of UAE. Additionally,

this decision was appealed by the respondent at the cassation court. Therefore, a memorandum of

3% Abdallah, S. & El Mahdy, M. (2012). Dubai: Challenging The Appointment Of An Arbitrator.
<<http://www.tamimi.com/en/magazine/law-update/Section-6/november-3/dubai-challenging-the-appointment-of-
an-arbitrator.html>>.

%% The UAE Civil Procedure Code, Federal Law No. (11) of 1992 Chapter Three.

40 West Law. (2014). West Law Gulf— Summary Page.
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defense was filed by the claimant. It was urged by the respondent that the appeal court made a
mistake during its reasoning. The respondent referred to the pleas in the Dubai first instance
court in Dubai. The respondent’s pleas included the following. The court did not have the
jurisdiction of determining the request of claimant because the contract of construction was
executed in Sharjah. That arbitrator’s appointment was not correct and needed to be revoked. It
was further urged by the respondent that the appeal court had determined the inadmissibility
without having the proper examination of the arguments that were forwarded for support. The
position of the respondent was that the judgment that the appeal court issued was defective.

In this case, the Cassation court held that the arguments of the respondent had no
grounds. According to the Cassation court, orders that appointed the arbitrators were not to be
appealed. The cassation court also pointed out that the unchallengeable principle judgment failed
to extend to other matters like pleas concerning judgment or the lack of court jurisdiction,
rejecting the requests to have the arbitrator appointed or judgment to have other preliminary
questions determined upon which request adjudication to appoint or to replace the arbitrator
becomes dependant. However, it is impossible to appeal the judgment for an arbitrator’s
appointment. The meaning of unchallengeable judgment concept according to the legislator as
stated in Article 204(2) of the UAE Civil Procedure Law is that it is impossible to appeal to the
court that appoints the arbitrator. This goes against the general rule that allows judgment appeal
by methods that are allowed by the law. It may not be necessary to file appeals against the
judgment issued in accordance with Article 204(2) of the UAE Civil Procedures Law which are
concerned with appointment and replacement of the arbitrator. The unchallengeable judgment
principle is not concerned with other matters like pleas concerning the judgments that determine
other questions on adjudication request to replace and appoint the arbitrator is dependent. It is
possible to appeal judgment on this category. The appeal by the companies was dismissed by the
cassation court that emphasized that the decision to replace and choose an arbitrator in as
required under Article 204(1) of the UAE Civil Procedure Code enjoys the protection of
unchallengeable judgment principle as stated by Article 204(2).

Arbitration clause that specifies the arbitrators’ appointment method clearly prevents the
parties from requesting the court to make such appointments. This was evident in a court case
involving a contractor and a subcontractor. The parties signed a contract with the contractor who

subcontracted the construction work to a subcontractor. At least 89 percent of subcontractor price
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was paid to the subcontractor who completed only 30 percent of the construction work and
delayed completion of the remaining work despite being notified on several occasions. For this
reason, the contractor was held responsible by the owner of the project as well as the consulting
engineer. It was proposed by the contractor that he was going to negotiate with the subcontractor
about the financial statement but the subcontractor refused the proposal. The contractor then sued
the subcontractor and sought for an order that directed the subcontractor to go on with the
arbitration according to the given terms. After the contractor failed to come to an agreement with
the subcontractor to move to the arbitration, legal action was commenced by the contractor. The
subcontractor pleaded that the court did not have jurisdiction to hear the case due to the presence
of an arbitral clause in the parties’ agreement. However, the subcontractor’s plea was dismissed
by the Court. The court also dismissed the appointment of arbitrators for parties giving a
directive that arbitrators should appoint a third arbitrator to be responsible for presiding over
arbitration tribunal aimed at resolving the dispute according to the subcontract as well as the law.
In the appellate court, it was appealed by the subcontractor as well as the contractor that there
was no appeal filed in accordance with Article 204(2) of the UAE Civil Procedures Law. The
plea was dismissed by the appeal court. The appeal court decided to have the lower court
decision overturned on the legal merits and make a new ruling that the legal action will not be

entertained by the appeal court because of arbitration clause.

2.2.1 Arbitral Tribunal Formation under DIFC Law

The DIFC Law no.l of 2008 arbitration law explains the following in relation to the
required number of arbitrators.*! Parties have the right of determining how many arbitrators shall
preside over the proceedings required an arbitral tribunal to have an odd number of arbitrators. .
If such determination does not exist, the arbitrator number should be one. Furthermore, in the
appointment of arbitrators, Nationality reasons should not be used to preclude any person from
becoming arbitrator unless otherwise agreed. If agreement on the total number of arbitrators to
be involved in the arbitral process does not exist, the arbitrators’ appointment will depend on the
total number of required arbitrators who will be involved in the dispute resolution. For instance,

if there are three arbitrators in the arbitration, one arbitrator will be appointed by each party and

*! DIFC. (2008). Arbitration Law. As Amended By Law No.1 for 2013
N.<<http://www.difcarbitration.com/arbitration/arb_law/index.html>>.
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