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ABSTRACT

Various arbitrators and legal scholars worldwide have repeatedly used the term “due
process ” either during their legal practice or in efforts to help their clients obtain justice. Most
attorneys regard It as established accounts of legal procedures based on a system that adheres
to the legal knowledge, enhancing and protecting the individuals' rights.

However, its context in the New York Convention award was different. Despite its failure to
appear in the report that was made effective in June 1959, it's obvious to note that the
Convention's top objective was to promote the importance of acknowledging foreign
arbitrations and using them effectively to settle disputes in a way that each part reaps a mutual
benefit. Also, the need to make the foreign Arbitral award globally recognized since it steered
for standard legislation would promote fairness during the court or arbitration processes.
However, even after the agreement to start enforcing the Convention's report, the Foreign
Arbitral Award has yet to be fully recognized internationally.

The dissertation will analyze and discuss the reasons for refusing to recognize and implement
a foreign arbitral award under the New York Convention, as well as how it is applied by
different jurisdictions, with a focus on due process, in terms of its concept, the consequences
of its breach, how the courts interpret it and how the parties bring it before the competent

court, and finally the conclusion and recommendation.
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Chapter 1: Dissertation Overview

1.1 Introduction

In efforts to find convenient ways to settle commercial disputes amicably, several
nations came together, and the "1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards™ was Concluded. Among the provisions reached
during the Convention was that it only recognized the arbitral awards that had taken place or
issued from another country other than those which were seeking to recognize and enforce the
provisions of the Convention. Besides, those from different countries with dissimilar legal
systems could involve a third-party country that will issue an arbitral ruling of the dispute as
long as it is a member of the Convention. To bind with the key provisions of the Convention,
the state could trigger an application via an award made in another state and bound only to a
lawful relationship that is recognized as commercial under the laws and regulations of that
given state?.

In addition, the Convention also provided the reasons under which a competent
tribunal or legal institution, like a court in the state upon which the recognition and the
enforcement of the Arbitral award are invoked, may be rejected upon their request. The
circumstances under which the rejection may be made rely on five grounds as provided for in
article V(1) of the Convention: if the disputing parties do not have the legal capacity, when the
arbitration agreement is null and void, breach of due process, award beyond the scope of the

submission to arbitration, the improper composition of the arbitral tribunal, and award set

1 UNCITRAL. "Convention on the Recognition and Enforcement of Foreign Arbitral Awards." United Nations
Commission On International Trade Law |. Last modified June 7, 1958. https://uncitral.un.org/. P16
1
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aside in the arbitral seat?. According to article 111 of the New York convention of 1958, the
courts of the member parties are obligated to promote recognition and enforcement of the
arbitral award within their territory. As stated above, Article V of the same Convention also
provides room for the same courts to reject or challenge the enforcement of the arbitral
award®. When a party loses a dispute to a fellow convention member after an arbitral decision
has been reached, the party can challenge the decision as provided by article V (1) of the
Convention by claiming infringement of its right during the integration process hence
challenging the implementation of the arbitral award. In addition, article V (2) provides
another ground to challenge such enforcement if the award violates the public policy of the
enforcement country*. This can also mean that if the state party’s law prohibits the dispute
from being settled through arbitration, refusal will follow.

Furthermore, article V is inspired by the general policy found throughout the
convention. The primary purpose of the convention is to make it easier to recognize and
enforce foreign arbitral judgments. The attainment of this goal is heavily reliant on the
grounds on which national courts can reject recognition and enforcement. Article V removes
many needless barriers to enforcement, making the enforcement of foreign arbitral awards
significantly more accessible than the execution of judgments rendered by foreign national
courts. On the other hand, it ensures that national jurisdictions have enough time to ensure that

essential procedural and substantive justice norms are followed.®

2 Aceris Law. "Resisting the Enforcement of Arbitral Awards: Article V(1)(a) of the New York
Convention." ACERIS LAW. Last modified August 17, 2022. https://www.acerislaw.com/. P11
3 UNCITRAL (n1) P18
4 1bid P22
> Reinmar Wolff, New York Convention : Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of June 10 1958 : Article-by-Article Commentary (Second edi, 2019), P 251
2
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In the same context, due process is a standard recognized by the established law that
helps enhance and protect an individual's private rights as per the constitutional requirements
of that given state. It can be traced to its first appearance in Magna Cata's article number 39,
which opposed putting a suspect into exile or imprisoning such except after a documented
process of the law is adhered to, or a legal judgment subjected to the laws of that particular
area is made. However, from the many challenges against the enforcement of arbitral awards
in the member countries, it is clear that some arbitral tribunals do not guarantee the
requirements of due process in settling disputes.®

Therefore, the main aim of this dissertation is to analyze and discuss the reasons for
refusing to recognize and implement a foreign arbitral award under the New York Convention,
as well as how it is applied by different jurisdictions, with a focus on due process, in terms of
its concept, the consequences of its breach, how the courts interpret it and how the parties

bring it before the competent court.

1.2 Dissertation Objective

The dissertation research below will analyze and discuss the reasons for refusing to
recognize and implement a foreign arbitral award under the New York Convention, as well as
how it is applied by different jurisdictions, with a focus on due process, in terms of its concept,
the consequences of its breach, how the courts interpret it and how the parties bring it before

the competent court.

® Aceris Law (n2) P15



1.3 Scope and Dissertation Limitation

Due process gives ground for protecting an individual's private rights as the
constitution provides. Most of the time, arbitrators and legal scholars have come across the
term but often outside the context of international arbitration. This is because, under
Convention, the 5th article provided room and grounds for members to refute the foreign
arbitral awards and disregard foreign judgment that they might feel have been imposed on
them against their will even though they lie under a common treaty and agreement. Therefore,
this research dissertation will be duly written by a researcher who explores why tribunal
breach due process.

On the other hand, it should be noted that the party's readiness to accept the outcome of
the tribunal's decision should always be fundamental. Each of the disputing parties should be
willing to embrace the decision no matter the outcome. However, that is yet to be achieved as
most cases have seen parties heading to court trying to oppose or convince the courts to refuse

to recognize arbitral awards rendered by tribunals.

1.4 Methodology

This dissertation is written using the doctrinal methodology in which the author will be
detailing and analyzing cases based on primary sources of data and information. | will peruse
the ancient legal documents and books related to the context of due process, international
arbitrations, and legal judgments that have been made to help place the purpose of this
research in its wider context. | employed this design because, through such a method; one can
get the best emphasis on the best contextual analysis of the reasons behind the fueling of

4



rejection to recognize foreign arbitral awards. Accessibility and cost issues were also
considered while choosing to use this method. References are easily accessible on click, and
judgments and court proceedings can also be accessed from archives or government websites.
This will cost minimal as it will only require access to good internet and research and analysis

skills of legal matters.

1.5 The Dissertation Structure

The dissertation is divided into five parts as follows:
Chapter 1

Chapter one is the introduction to the dissertation, which highlights the purpose of writing
it. In the same chapter, | shall highlight the scope and limitations of this dissertation before
providing the methodology | used to write and its structure.
Chapter 2

The second chapter shall provide the distinct meaning of the foreign arbitral award, its
recognition and enforcement, and the central concept behind it. The chapter also highlights the
"grounds for non-recognition and non-enforcement of the foreign award based on the New
York Convention."”
Chapter 3

Chapter three focuses on the issue of the hearing process as stipulated under the New York
Convention. The chapter defines critical concepts like the hearing process and its fundamental
role in the arbitration process, the enforcement of due process, and equal treatment of the

parties.



Chapter 4
Highlight the applications of the concept of due process as stipulated under the New York
Convention.
Chapter 5
Chapter five is the Conclusion of the dissertation and offers recommendations to the

potential stakeholders in the arbitration process as well as to the readers of this dissertation.



Chapter 2: The Grounds for Non-Recognition and Non-
Enforcement of Foreign Arbitral Award under the New York
Convention.

2.1 The Definition of a Foreign Arbitral Award

Since the Convention came into force, the term foreign arbitral award has often gotten
meaning from the different legal systems in different countries. However, the provisions of the
Convention did not give the direct meaning of the term award. Therefore, each member party
of the Convention employs different standards which have to be met to make the award gain
a foreign state based on the criteria provided by the Convention on measuring the relevance in
different cases. It implies that decisions reached by courts in other countries play a more
significant role in putting foreign arbitral awards into the proper context’. But is this
satisfactory and enough?

According to the first sentence of Article (1) of the Convention, it shall apply to the
recognition and enforcement of the awards not made in the state where the recognition and
enforcement of such awards are sought. This implies that the Convention will be applied to not
only appointed arbitrators or a contracting state but also to the awards reached by their
established bodies such as arbitration centers as provided by the Convention.

As indicated above, most state parties rely on the criteria provided by the Convention
to determine whether an award qualifies as foreign. However, most countries basically refer to
an award as foreign if it was issued in another country. On the other hand, some member states

find it difficult to decide whether an award should be considered foreign or domestic,

" Heinonline. "The definition of Award under the New York Convention." Notitle. Last modified 2008.
https://heinonline.org/. p6-22

7
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regardless of the contracting state where recognition and enforcement are sought. When a
country considers an award foreign, in order to enforce it as required by the Convention it
must follow a specific set of conditions per the arbitration guidelines which the Convention
provides while safeguarding the termed commercial interests and laws. For example, the
Swedish arbitration law provides that the arbitral award can qualify as foreign only if made
abroad. This implies that the national courts cannot recognize awards made within the state's
territory or domestically as foreign®. This indicates that only a few countries have a statutory
meaning of foreign arbitral awards; otherwise, most states rely on legal and judicial decisions
to determine whether an award is foreign.

In 2018, The United Arab Emirates came up with a law (Federal Arbitration Law) that
would regulate arbitration procedures and recognition and enforcement of awards. According
to the UAE arbitration laws, for an award to be considered foreign, its issuance of arbitration
must correspond and align with the regulations of the UAE, and its enforcement should also
lie within the legal hierarchy's jurisdiction®.

In article No 3 of the UAE arbitration law:

1-  “Firstly, If the business of the parties is located in more than one different state
at the time of establishing the arbitration agreement, and in case one of the
parties has more than one place of business, then the law will consider the place
of business is that which has the closest relationship to the subject matter of the
arbitration agreement, but if one of the parties doesn’t have a place of business

then the law will consider his habitual residence.

8 1bid P 31

® LexisNexis. "Enforcing arbitral awards in the United Arab Emirates (UAE)." LexisNexis | Legal and

Professional Solutions and Products. Accessed January 21, 2023. https://www.lexisnexis.co.uk/. P12
8
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2- Secondly, if one of the following places is located outside of the country in
which one of the parties has its place of business.

a. The place of arbitration as per the arbitration agreement or if the
arbitration agreement Indicates how it was determined.

b. Any other place of execution of an essential part of the obligations
arising from the commercial relationship between the parties or the
place which is closely related to the subject matter of the dispute.

3- Thirdly, if the subject matter of the dispute that is related to the arbitration
agreement is connected to more than one country.

4-  Fourthly, if the parties agree clearly in the arbitration agreement that the
subject matter to the arbitration agreement is connected to more than one

country”. 10

The article above indicates that the legal system in the United Arab Emirates may consider the

award as foreign based on certain circumstances or situations that apply to the arbitration.

In Turkey the situation is slightly different; Turkish legal system in order to determine
whether an award is domestic or foreign there, it will depend on the procedural framework
governing the arbitration, without considering the place where its conducted, as per their
“procedural law principle,” this means that the award rendered in Turkey will be treated as a

foreign award if it is rendered on the basis of the arbitral framework of another country.!

In the United States along with a minority of states are treating the awards rendered on

their territories as foreign awards if it contains a foreign element, such as enforcement abroad

10 Federal Law No. (6) of 2018 on Arbitration 2018, Article 3.
11 George A Bermann, Recognition and Enforcement of Foreign Arbitral Awards The Interpretation and
Application of the New York Convention by National Court, vol 23 (1988), P13

9



or property located abroad, or envisages performance, or if it has one or more relation with a

foreign state according to their legal system and laws.*2

In light of the above discussion, it is noticeable that the definition of a foreign award
varies from country to country depending on the country in whose territory the arbitration
agreement is executed by the disputing parties. It also heavily depends on the legal system of a
given country and how judges of national courts in that country define a foreign award. As
such, it basically means that a competent government body or member party to the Convention
shall provide a nationalistic definition of the arbitral award depending on the territorial

boundary it was issued.

2.2 The Definition of Recognition and Enforcement

The Convention did not provide a specific meaning of the terms
recognition and enforcement. For this reason, member states of the Convention have each tried
to devise a definition that corresponds with their national laws while applying the criteria
provided by the Convention. Recognition can, however, be standardly defined as a “defensive
process used by the winning party, which may object that the dispute has already been
determined asking the court to recognize it as valid and binding upon the losing party”*?;

therefore, may request legal authorities to uphold it as a settled dispute against the party that

lost.

12 George A Bermann, Recognition and Enforcement of Foreign Arbitral Awards The Interpretation and
Application of the New York Convention by National Court, vol 23 (1988), P13-14
13- Amro. "Recognition and Enforcement of Foreign Arbitral Awards in Theory and in Practice." Cambridge
Scholars Publishing. Last modified 2013. https://www.cambridgescholars.com/. PS5

10
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On the other hand, enforcement occurs when parties come to terms with the rendering
of the award, therefore, letting the legal jurisdictions ensure that the terms and conditions are
met and adhered to using the existing laws of the party at that particular time. Thus,
enforcement involves the execution of an already recognized award. It can only apply when
both parties in legal jurisdiction decide to comply with the decision reached by the arbitral
tribunal, allowing the concerned authorities to enforce it conveniently'4. However, there
comes a time when both parties fail to recognize the award because they have a divided
opinion voluntarily; the winning side agrees to comply voluntarily, while the losing side
sometimes declines in order to protect their interests. Under such circumstances, the winning
side can decide to enforce their award in another member state where the losing party has a
significant investment or assets.

The losing party, however, has the opportunity to challenge the outcomes of the
arbitral award, delaying its recognition and enforcement. For this reason, it is advisable for the
states to develop a more efficient appealing recognition process that doesn't leave the

disputing parties into further disputes rather than a solution®®.

2.3 The Concept of Recognition and Enforcement of a Foreign Arbitral

Award

The increased rate of civilization and technological advancement have heavily
influenced the upward surge in the rate of commercial transactions within different countries

worldwide. Due to these advancements, there was a need to develop common laws to help

14 ibid. P117
15 ibid. P 130-131
11



solve international commercial disputes whenever they arise. This shift in economic strategies
of investments saw the drafting of the International Commercial Treaties (ICTs), which
provide the legal framework for resolving any commercial disputes that may arise, as provided
by The New York Convention?®.

As we can see from the preceding discussion, recognition, and enforcement are two
different terms in such a way that their execution relies on various procedures. Also, there are
times when one can succeed in one of them while the other fails. Recognizing an arbitral
award is a mechanism used by the winning party in an arbitral dispute whenever an arbitral
decision is made so as to defend the decision reached and influence national courts to ascertain
it as valid, thus bringing to an end their feud with the losing party hence acting as a legal
binder between the two. As stated earlier, the Convention also provided room for the losing
party to challenge the outcome of the award, therefore during circumstances where the court
failed to uphold arbitral decisions as valid and, in turn, reach a decision at the request of the
losing party, the winning party may stop the process of foreign arbitral award recognition by
making claims that the arbitral tribunal had previously solved the issue hence no need of
looking into it again.

On the other hand, enforcement is the effort made by the winning party to ensure
national legal bodies and courts impose the legal effects of the award on the losing party and
ensure it has met the legal requirements like compensations; thus, the party that lost the
arbitral dispute pays the pricel’. However, the question that still needs to be clarified is
whether a country should implement the two processes together or separately. The manner of

seeking recognition and enforcement jointly or separately also varies from one country to

16 Emmanuel Gaillard and George A Bermann, The UNCITRAL Secretariat Guide on the New York Convention
(Koninklijke Brill NV 2017).
7 Amro (n13) P 146

12



another. For instance, in India, the two can be requested separately; in Germany, the two are
not distinct and hence cannot be ordered separately.

In Qatar, arbitration is commonly used by private or public bodies as it is the most
efficient way of solving international commercial disputes. This has also been influenced by
commercial and economic activities of which the country is a part and the availability of
defined arbitral laws that apply in the region'®. For an award to be enforced in Qatar, parties
must comply with the arbitral process requirements®®. However, sometimes a party (especially
the losing party) may voluntarily decide to breach the requirements of the arbitral process. In
case of such, the winning party seeking recognition and enforcement can seek it in another
country where the party has its assets?.

To further understand the concept between recognition and enforcement, take, for instance, a
certain state in South Africa that agreed with a prominent University in the United States
under a written contract to sponsor all the students from the state who attained 90 points and
above in their final high school exams. In the contract, they had both signed that if any breach
of the contract arises or any dispute arises, the dispute shall only be settled by at least three
arbitrators whose nationality is not shared with any of the disputing parties. When the
Examination Council of South Africa announced the results, 26 students from that particular
state had attained the required minimum mark for the sponsorship deal; however, the
University management sent a message that an anticipated change had occurred and their
capacity and finances couldn't allow them to sponsor any student. The governor of that state

took the case to the selected foreign arbitrators, and the ruling came out in favor of him and

18 Gaillard and Bermann (n 16) p 422-425

19 Khadeja Al-zarraa, ‘RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS Case
Study on the State of Qatar’ 61. https://arbitrationlaw.com/.

20 Amro (n13) p188
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his state. The governor went ahead and requested a federal court in the United States. The

court enforced the recognition of the award but did not render its enforcement.

2.4 The Grounds for Non-Recognition and Non-Enforcement

Commercial disputes are often submitted to competent arbitrate tribunals who are
trusted to render a sound and fair arbitral award. After the issuance, the parties are expected to
comply with the decision reached, failing which the winning party may seek recognition and
enforcement of the award through national courts. However, even though the responsibility of
recognition and enforcement solely lies on the national courts of the contracting state, they can
also refuse recognition and enforcement of the awards as per the criteria provided by the
Convention. In this chapter, we will discuss how Article V of the Convention allows the state
parties to refuse recognition and enforcement of awards through the national courts in their
Territories even though such awards had already been rendered by arbitral tribunals?.

Article V of the New York Convention has two major provisions;
"1. Recognition and enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement are sought proof that:
e The parties to the agreement referred to in Article Il were, under the law applicable to
them, under some incapacity, or the said agreement is not valid under the law to which
the parties have subjected it or, failing any indication thereon, under the law of the

country where the award was made; or

21 Cambridge University Press. "Grounds for Refusing Recognition or Enforcement." Cambridge University
Press & Assessment. Last modified February 18, 2020. https://www.cambridge.org/. (n.d)

14
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e The party against whom the award is invoked was not given proper notice of the
appointment of the arbitrator or of the arbitration proceedings or was otherwise unable
to present his case; or

e The award deals with a difference not contemplated by or not falling within the terms
of the submission to arbitration, or it contains decisions on matters beyond the scope of
the submission to arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, that part of the award which
contains decisions on matters submitted to arbitration may be recognized and enforced;
or

e The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was not in
accordance with the law of the country where the arbitration took place; or

e The award has not yet become binding on the parties or has been set aside or
suspended by a competent authority of the country in which, or under the law of
which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the competent
authority in the country where recognition and enforcement are sought finds that:

e The subject matter of the difference is not capable of settlement by arbitration under
the law of that country; or

e The recognition or enforcement of the award would be contrary to the public policy of

that country.”?

2 UNCITRAL. (n1), Article V
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The grounds provided by Article V are final, and no other may be applied while subjecting
the refusal and recognition of the award?3. These grounds should not be confused with
appealing. The provisions of the Convention do not provide an appeal procedure of the merits
of the decision reached by a competent arbitrator to protect the spirit of the Convention of
ensuring the award frequently becomes effective?®. Article (1), however, provides room for a
party to invalidate the rendering of the prize by proving sufficiently that it was not part of it.
Take, for instance, a country planning to go to war with its neighbor to protect its national
interest. While preparing for the war, the minister of defense, through his ministry, contracted
an American motor company to manufacture armored motor vehicles for its soldiers.
However, while the war was almost to break, the United Nations peacefully settled the
disputes between the two countries, indicating that it had to suspend the order placed to the
motor company. When the Company presented the dispute to arbitrators in France and was
awarded against the country. Soon as the award was rendered, elections were held in that
country, and a new government came into action. The new serving minister decided to
challenge the enforcement, but courts in that country had already granted it. This is because
the award also is subject to recognition and enforcement if succession or transfer of ownership
is legal.

To summarize, article V provides two main grounds under which foreign arbitral awards
may be subject to refusal to recognition and enforcement; if raised by the opposing party and

examined by a legal body like the court?.

23 Cambridge University Press (n21)
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2.4.1 Incapacity of The Parties and The Invalidity of the Arbitration Agreement.
The main goal of any arbitration agreement formulated by disputing parties is to try to settle
their dispute outside the court process. Ideally, in this context, the New York Convention
provisions were to settle majorly commercial disputes that occurred between different parties.
This can be majorly due to differences in the two parties’ constitutions, even though the
national courts were mandated to recognize and enforce the arbitral awards. The arbitration
processes can either apply between two conflicting parties or be Jurisdictional. Further, they
can be based on national or international laws.

The article has two parts; The first part (Article V (1) (a)) provides grounds under which
national courts of a contracting state can refuse to recognize the award. The refusal can happen
under two circumstances: If, under the law applicable to them, parties lacked the capacity to
enter into an arbitration agreement (incapacity) or the agreement is not valid under the laws
the parties agreed to govern the arbitration process (Invalidity).

2.4.1.1 Incapacity of The Parties

The Convention provides that a party that lacks the capacity to enter into an arbitration
agreement cannot participate in the arbitration. In such cases, arbitration offers sufficient
grounds for refusal, hence a lack of recognition and enforcement. Incapacity, therefore, is the
inability of a party to arbitrate a dispute. A party can only be determined if it can arbitrate a
dispute when signing the arbitration agreement. Even though the Convention did not give
provisions on the issue of incapacity, to some extent, incapacity legally restricts a party from

having an arbitration agreement under its account and name?.

26 \Werkhoven. "Incapacity Under the New York Convention Article V(1)(a)." Jus Mundi. Last modified July
2022. https://jusmundi.com/. P216

17


https://jusmundi.com/

The first part of article V (1) (a) of the Convention provides that where it is found that
the arbitration agreement under which the award was based was in some way invalid as per the
laws applicable to the parties or to which they subjected the agreement, then the recognition
and enforcement of the award can be refused. This means that the losing party has to prove to
the competent national court which in order to challenge the recognition and enforcement of
the arbitration award that;

(1) The arbitration agreement is invalid under the law that the parties are subjected

toitor

(i) The parties are under some incapacity as per the law applicable to them.

This differs from the language part of the 1927 Geneva Convention, which referred to
the person or entity seeking the award, and this change in wording implies that the incapacity
defense may be raised against either the party opposing enforcement or the party seeking
enforcement.

A Kuwait court once refused to recognize and enforce an arbitral award that had been
rendered in favor of a Dubai-based company against another company based in Saudi Arabia
hence confirming that the losing party had the right to defend itself by citing the incapacity of
the decision against the party seeking the arbitral award to be recognized and enforced. Courts,
therefore, have over time provided interpretations of the provisions of article V (1) (a) to the
effect that if any of the disputing parties lacked the capacity to enter into the arbitral

agreement, the ground is sufficient for refusal of recognizing the arbitral award?’.

27 Werkhoven. "Incapacity Under the New York Convention Article V(1)(a)." Jus Mundi. Last modified July
2022. https://jusmundi.com/. P309
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2.4.1.2 Meaning of Applicable Law
The parties' incapacity will be determined by the law applicable to them, according to article
V (1) (a), however, it is clear from the text of article V (1) (a) that the law applicable to a
party's capacity differs from the law governing the validity of an arbitration agreement. as
stated in the second part of the provision.

The phrase law is applicable to them was intended to be determined according to the law

' X3

governing a party's personal status, as reflected in the Convention's 28,

travaux préparatoires

The Convention actually is silent on how to determine the applicable law, and courts applying
article V (1) (a) have taken different approaches in determining the applicable law to

determine a party's capacity.

It might depend on what the party opposing recognition and enforcement claims, as in
the few cases involving the incapacity of a natural or legal person, the law applying to that
party's capacity has been defined by the courts in accordance with their own legal system. For
example, when a party decides on a challenge of the enforcement under the provision of the
aforementioned article, the Spanish Supreme Court applied the Spanish law rule to determine
that a party's capacity should be assessed according to its personal law, and the law of the

party's nationality?®.

Therefore, when it comes to an individual's capacity, commentators have distinguished
between civil law jurisdictions, where this capacity is normally governed by the person's
nationality law, and under common law jurisdictions, where it is generally governed by the

person's domicile or habitual residence law. As the same may apply in many jurisdictions, the

28 Gaillard and Bermann (n 16) P146-148.
2 1hid.
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applicable law for the capacity of legal persons will be the law of the entity's place of
incorporation or place of business, and also in cases involving challenges to a party's authority
to enter into an arbitration agreement on behalf of another party, certain courts have evaluated
the legitimacy of a party's authority to do so based on the personal law of the party that was
ostensibly bound by the arbitration agreement. Such as the Spanish Supreme Court in La
Palentina, held that when the act of representation is performed by the organs of a company,
the national law of that entity applies. Also, a German court found that the validity of the

power of attorney should be evaluated by the law of the state in which it is to be executed.*°

2.4.1.3 The Invalidity of the arbitration agreement
The second part of article V (1) (a) states that recognition and enforcement can be refused
if the law that governs the arbitration agreement states that it's invalid or, in the absence of

such an indication, under the law of the country where the award was made.

The question that might arise in this article is whether "the law to which the parties have
subjected [the arbitration agreement]" is to be interpreted as limited to those choices of law
provisions specifically contained in an arbitration clause of a contract rather than in a separate
provision of that contract, and whether the courts in the relevant jurisdiction actually follow

this exact sequence.

With regards to the first question, the validity of the arbitration agreement must be
scrutinized separately from the validity of the main contract under Article V (1)(a), which is
can be found in the national laws of most Contracting States and applies under the New York

Convention. This concept treats the arbitration clause as a separate agreement from the main

%0 1bid.
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container clause. As a result, even if the main agreement is declared null and void, the

arbitration agreement contained within it survives.3!

In numerous numbers of cases, the party opposing recognition and enforcement contended
that a flaw in the main agreement rendered the arbitration agreement null and void. Courts
have rejected this claim under the severability principle, which states that an arbitration
agreement is legally separate from the underlying contract that contains it and that the nullity
of a contract does not indicate that the arbitration agreement contained therein is illegal. In
some circumstances, parties have claimed that the arbitration agreement was illegal under

Article V (1) (a) because one of the parties did not sign it.

For an instant, in Dallah, the Supreme Court of the United Kingdom refused to enforce an
award on the grounds that one of the award's parties was not properly bound by the arbitration
agreement, and also the Supreme Court of Victoria held in IMC Mining Solutions that, in
assessing a challenge based on Section 8(5) (a) of the Australian International Arbitration Act

of 1974 (implementing Article V (1) (a) of the Convention).%?

With regards to whether the courts in the relevant jurisdiction actually follow this exact
sequence, the vast majority of national reports either did not or could not answer the question.
However, courts in the majority of jurisdictions where reporters did submit an answer appear
to follow the Convention's specified sequence of choice of law rules. For instant, the
Legislation in Hong Kong, India, Romania, Singapore, and Vietnam expressly provides for

this.33

31 Al-zarraa (n 19). P67.
32 Gaillard and Bermann (n 16) P153
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On the other hand, courts in a small number of jurisdictions appear to follow a sequence of
choice of law rules other than that stipulated by the Convention. Such as the Austrian Supreme
Court has ruled that the legislation controlling the legality of an arbitration agreement in an
international context must be governed by the law of the state in which the arbitral decision
was rendered, and according to the Russian report, while courts respect the parties' agreement
of choosing the law to govern the arbitration agreement (whether specified in the main
contract or specifically in the arbitration clause), in the absence of choice, they are likely to
apply Russian law.>*

2.4.2 The Right to A Fair Hearing

Before disputing parties enter an arbitral process to settle their disputes, each party should
have an equal and fair chance to participate in drafting terms and conditions under which the
rendering of the award will be subjected before being issued. If by any chance this was not
sufficiently met, then as provided by article V (b) that if such part was not provided with a
clear notice on the selection of the arbitrators to render the award or of the proceedings, thus
unable to present their case can appeal for refusal of the award. This implies that the
agreement should be in line with the established rules and legislations in a defined legal
system, thus considering each party's interests, being given the right to defend themselves
through witnesses and access to all evidence that might help them in defense of the placed
charges otherwise known as the due process.®
Procedural irregularities must be brought and proven by the party which is opposing
recognition and enforcement of an award under article V (1) (b), notwithstanding the fact that

the vast majority of parties are unsuccessful in showing a breach, not to mention that it cannot

3 Bermann (n 11), P42-43.
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be raised by a court on its own motion®®, as we will discuss the due process in details in the

next chapter.

2.4.3 Award Beyond Scope of the Submission to Arbitration

The next ground upon which a party may challenge an arbitral award is when the matters
composing the dispute to be settled exceed the scope of the arbitration agreement. Under part
C of article V (1), If the arbitrators exceed their authority as specified in the parties'
agreement, a court in a contracting state may refuse to enforce the award. Meaning also, if the
award provisions can be separated, i.e., those that fall within the scope can be recognized and
enforced separately®’. This implies that if it is found that the arbitrators acted way beyond the
scope of the dispute submitted by the parties, then the national court of the contracting state
can reject such a rendered award. This is because, according to the provision of the
Convention, arbitration is a mutual agreement by the disputing parties to solve their disputes
based on their agreement. Therefore, the arbitrators should work in line with the agreement
provided by the parties.

It should be noted that the national courts should interpret this issue narrowly while
determining whether the matters were beyond the scope or not, or whether the arbitrators
breached the domestic laws of the state where the arbitration was carried out, and as a result
while deciding such a claim, a court should not examine interpreting the merits of the
judgment, rather than the scope of the arbitration agreement itself.

Take, for instance, the legal system in the UAE adopts the same approach followed in

the New York Convention, as stipulated in the Federal Arbitration Law in the second clause of

3 Gaillard and Bermann (n 16), P164
37 Cambridge University Press (n21)
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Article Four: as it stipulated: "Arbitration is not permitted in matters which do not permit
compromise."3. However, the subject to entering an arbitration agreement should also be
reviewed, and get a detailed analysis of each party's submissions before accepting the
arbitration agreement. Also, in Article V, the court can decide to refuse to recognize a
rendered award if an award is more than it was claimed, therefore breached. In Ireland, a
distinction beyond the country's legal jurisdictions is often denied. Still, courts are to look into
arbitration agreements while examining reasons for entering into the administration process by
the states.*

Even though we already know the distinction of these matters that can otherwise be
termed as being (way beyond the scope of the arbitral agreement), how do courts interpret
these matters? The general definition of the term (matters) often said is that this is the subject
issue over which the arbitration tribunal has jurisdiction to render an award under the agreed
arbitral agreement. However, it can also be termed as the subject matters over which a party is
acknowledged in the award. The second definition is limited to a few countries. This implies
that most courts have, over a period of time since the Convention, fundamentally recognized
matters as the subject matters included by the parties in their arbitration agreement; hence they
fall within the jurisdiction of the tribunal that rendered the arbitral award*:.

In Italy, as an example, the Trento Court of Appeal refused to enforce a portion of an
award that granted damages in connection with "technical™ concerns. The arbitration clause
stated that the local arbitral tribunal issuing the award would only have authority over "non-
technical™ disputes, with any "technical™ disputes being decided by an international arbitral

tribunal under the ICC Arbitration Rules. On the other hand with regard to the personal

39 Federal Law No. (6) of 2018 on Arbitration 2018, Article 4 clause 2
40 Bermann (n 11), P47
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jurisdiction, individual jurisdiction In numerous jurisdictions, parties have successfully
challenged under article V (1) (c) the enforcement of arbitral awards on the basis that the
arbitral award addressed a party who was not bound by the arbitration agreement, and several
courts have consequently held that "ratione personae” is likewise considered as a "matter"
within the meaning of article V (1) (c) and can therefore form a valid foundation for an article

V (1) (c) challenge to recognition or enforcement of an award.

Such as some Chinese courts, have declined to enforce arbitral awards under article V
(1) (c) on the basis that the awards dealt with parties who were not bound by the arbitration
agreement, and in one example, the Supreme People's Court reversed a lower court's judgment
to reject recognition of an award under article V (1) (c) and chose to enforce the award, and a
United States District Court dismissed the execution of part of an arbitral decision under
article V (1) (c) on the premise that the arbitral tribunal had exceeded its power when it
purported to bind a non-signatory who was not expressly included by the arbitration

agreement.*?

2.4.4 Improper Composition of Tribunal or Arbitral Procedure

Part d of article V (1) implies that if the arbitral process that ended up rendering the award
was composed of a team or used a decision-making process that was not in accordance with
how the parties had agreed or the process breached the laws of the state where it was rendered
in then the award can be subject to refusal of being recognized and enforced by the contracting
state. This implies that a competent court may reject an arbitral award under the following

circumstances;

42 Gaillard and Bermann (n 16) P188-189.
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(1) If the arbitrators that rendered the agreement were not composed as per the

agreement

(i) If the process by which the arbitration was carried out did not align with the

party's agreement under which the arbitration was to take place.

Under circumstances in which such agreements were not met before the arbitration was
carried out, then the state laws under which the arbitration is being carried out will apply*.
Under this subchapter, we shall therefore look into how improper composition of the arbitral
team or breach of arbitral agreement during the arbitration process can lead to refusal of
recognition of the arbitral award. Before disputing parties take their matter of dispute to an
arbitration tribunal, they have the right to mutually establish rules that they would wish the
arbitrational process to be subjected to, otherwise referred to as “arbitrational
agreement ”*4, This is essential such that if an arbitral decision is reached and an award
rendered, the party that is not satisfied with the decision can request the court to refuse to
recognize and execute such an award. The court will therefore use the arbitral agreement
issued by the parties to determine whether the tribunal and the procedure that rendered the
award breached the agreement that such arbitration was subjected to it; if it is proved that
indeed it did, then such award will be rejected hence null and void®. In the circumstances
under which such an agreement was not drafted before the arbitration process, the court will
check if the composition or the award violated the laws of the country it is being rendered.

When a dissatisfied party decides to raise an argument while opposing the outcome of
the award before a competent court while alleging that there was improper composition either

on the arbitration team or the process, the party shall have to sufficiently prove to the court

43 Cambridge University Press (n21)
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that, there was a breach to article V (1) (d). While it is basic that if such arguments prove that
the breach really occurred may lead to refusal of recognition and execution of the award, just
like any other grounds of refusal, it has been rarely accepted by courts as a ground for

violating the Conventions provisions.

2.4.5 Award Set Aside in Arbitral Situs.

This ground is captured in part e of article V (1), which implies the award may fail to
be recognized and enforced if “it has not yet become binding on the parties, or has been set
aside or suspended by a competent authority of the country in which, or under the law of
which, that award was made”.*® This ground, therefore, authorizes courts to delay or refuse the
recognition and execution of an award that had been set aside by a court of the country under
which the award was subjected to. Over time, it was often assumed that any arbitral award that
had been suspended by courts in the country in which it was rendered cannot be enforced as
per the New York convention. It was assumed that such decisions over an arbitral award were
considered final. It should be noted that was not stated anywhere in the provisions of the New
York Convention. It is for; thus, the decision passed in countries like the United States,
France, and the Netherlands have seen people change their views over such opinions as per the
decision, it is clear that even if an award is suspended in the country of its rendering, it doesn't
imply that it could also be suspended in the country where it was supposed to be enforced thus
the national courts in such country may decide to enforce the award. But it is still unclear what

reasons the court considers before suspending an award rendered by an arbitration tribunal.*’

4 UNCITRAL. (nl), Article V (1) (e)
47 Cambridge University Press (n21)
27



The court can suspend the award issued if it is yet to become legally binding between
the two parties. Even though the meaning of the term legally binding is not found in the
provisions of the Convention, it is upon the courts to determine when an award should be
considered legally binding or not. Ordinarily, the legal binding of the award is determined
valid or not after being subjected to the domestic laws of the country, it was rendered in. For
instance, in France and Switzerland, one of the disputing parties went to a court to challenge
the arbitral decision citing that the arbitral tribunal failed to properly issue the award to him.
The Swiss court, therefore, decided to look into these claims while basing them on the French
laws under which this award had been issued. As a result, the court rulings stated that the
challenging party proved they couldn't satisfy the claims that there were complicities while
rendering the award, thus the need to be suspended while applying the domestic (Switzerland)
laws. Therefore, the request was rejected. Back in France, where the party opposing the
recognition of rendered award was, a challenge presented to a Paris court claiming that the
award had failed to become legally binding in Switzerland, thus the need to revoke the award.
The court, however, ruled out that the award had already been declared legally binding by the
Indian courts (court of sitting). Therefore, that request, too, was denied. 4

(In Spier v. Calzaturificio Tecnica, S.p.A.), the plaintiff, Martin Spier, agreed to
provide expertise to Calzaturificio Tecnica (Tecnica) for the manufacture of plastic footwear
and ski boots, and a clause in the contract provided for all disputes to be resolved before a
private panel of three arbitrators in Italy. The arbitral panel awarded Spier 672,043 US dollars;
therefore, Tecnica challenged the award in Italy, and Spier sought to enforce it in New York,

based on article VV(1)(e). Tecnica maintained that the award had not yet become (binding)

48 Gaillard and Bermann (n 16), P223-224
28



because private arbitration was vulnerable to a considerably wider variety of defenses than
procedural or institutional arbitration. Professor Pieter Sanders of the Netherlands, one of the
Convention's principal drafters, agreed with Tecnica in a declaration to the court that the use
of the phrase (binding) was not intended to open the door to alternative means of private
settlement, which are not supported by the same statutory safeguards for appropriate processes
as arbitration is. But Judge Haight ruled against Tecnica based on a recent judgment by Italy's
Supreme Court that this form of arrangement was within the scope of the New York
Convention. Now if Judge Haight was correct in basing his conclusion based on Italian law,
his opinion did not specify the criterion he employed to decide whether the judgment was
binding under that law. For instance, Italian law does not consider an award binding unless an
Italian court grants the prevailing party permission to enforce the award, so a US judge should
not consider this feature of Italian law in determining whether an award is binding under
article V(1)(e), if the United States court considered this feature of Italian law, the successful
party would be forced to undergo a double "exequatur,” which the drafters of the New York

Convention attempted to prevent by adopting the phrase (binding).*®

The award can only be set aside by a competent authority, often a national court50. In
general, competent are bodies that do have legal powers to set aside and suspend a rendered
award. Further, we need to examine the circumstances under which a court may decide to
choose and recognize and enforce an arbitral award that has been rendered null by an
arbitrational tribunal, even though it is often obliged for them to uphold such decisions instead

of overturning them. France is a unique example in this sense. The annulment of an award in

4% Michael H Strub, ‘NOTE: Resisting Enforcement of Foreign Arbitral Awards Under Article V(1)(e) and
Article VI of the New York Convention: A Proposal for Effective Guidelines.” (1990), P17-18
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the arbitral seat, like in other countries, does not imply non-recognition and non-enforcement
of the judgment in France; also, the annulment of an award in the arbitral seat is just not a
sufficient basis for refusing recognition or enforcement of the award, as if Article V(1)(e)
were simply not available as a basis for denial, and this, however, should not come as a
surprise, as previously stated, the French system takes extensive use of Article VII of the
Convention, which allows parties to rely on domestic law mechanisms for executing foreign
arbitral rulings that are more favorable to enforcement than the Convention, and according to
the French Supreme Court, international arbitral awards, which are not anchored in the legal
order of any given State, are international judgments whose regularity is only examined in
light of the norms applicable in the country where their recognition is sought, because
annulment of an award in the place of arbitration is not a ground under French law for denying
recognition or enforcement of that award, as French courts have no jurisdiction over

international arbitral awards.>!

In Germany, it is a different case. Domestic laws prohibit courts from overturning the
decisions of nullified awards by arbitral courts. However, that does not imply that annulled
awards cannot be recognized and enforced. Parties might resort to another method, e.g., by
applying article 9 of the European Convention, which has it that suspension of an arbitral
award only remains valid of non-recognition and non-enforcement if it was also depended on
other grounds of refusal and not only the one of arbitral situs. The German courts are therefore
obliged not to deny rendering recognition and enforcement of awards under the claim of

suspension in arbitral situs. >
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From the cases above, it is critical to note that this ground of setting aside an arbitral
award mainly comes when it is to be enforced in another country. It also often applies when
the general outcome breaches provisions of the New York Convention, and it is found out that
the court could have made a ruling to protect their national interest rather than rendering a fair
decision. Under such circumstances, the arbitral decision might be suspended. In Conclusion,
in as much as this ground can lead to non-recognition and enforcement, it is clear that it is
heavily dependent on other grounds, like a breach of the public policy, in order to apply. This
is the reason why sometimes there are cases of national courts suspending an arbitral award
without any reasonable non-recognition ground®:,

2.4.6 Non-Arbitrability of the Subject Matter of the Dispute

This ground empowers the competent court in the enforcing nation to refuse to
recognize and enforce an arbitral award on its own initiative if the dispute's subject matter is
not capable of resolution through arbitration under that country's laws, usually, the non-
arbitrable topics represent the imposing country's distinct interest in having certain concerns
handled only by domestic courts, such as criminal law, labor law, and anti-competition

legislation.>*

The first part of article V (2) has it that if the issue matter under dispute cannot be
settled through arbitration under the domestic laws of any given of the disputing party, then
the award rendered may be refused. Under the concept of applicable law, for a court to render
an award null under non-arbitrability of the issues, two applicable laws are employed; the law
used to govern the outcome of the dispute and the one used to govern the procedure of the

arbitral process. In this context, the first law often depends on the decision reached by the
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arbitral tribunal. Many legal scholars have interpreted that this part of the article was
introduced during the Convention to give room for the state to always protect their national
policies and interest first before any arbitral body®®.

Under this ground, states have absolute power through a competent court to reject an
award that compromises its national policies, as such disputes cannot be solved through
arbitration as per the domestic laws of that country. In most instances, subject matters that are
declared non-arbitrable are those that tend to breach legal legislations of the country, e.g.,
Islamic laws, and therefore, such disputes can only be solved through domestic legal laws as
per the constitution of that country. >

UAE is one of the countries that, depending on its legislation, to determine whether the
subject matter of the dispute can be submitted to arbitration or not, as the UAE arbitration law
stated in article 4 (2): "Arbitration is not permitted in matters which do not permit

compromise."’

And in Appeal No. 282 of 2012 at the Dubai Court of Cassation (real estate appeal)
between Falak Real Estate Company LLC and Lee Jo, where the company appealed before the
court to invalidate the arbitration because the respondent had requested in the statement of his
arbitration case to annul those contracts for not being registered in the initial real estate
registry in the Emirate of Dubai, which is a matter related to public order and cannot be
subjected to arbitration, and therefore it is not valid for the entire dispute to be the subject of
arbitration Which necessitated the non-implementation of the arbitration clause contained in

the agreement, and whereas, the court rejected this claim, by saying that although the

55 UNCITRAL. (n1)
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arbitration clause contained in the sale contract of a real estate unit sold off-plan may not be
invoked if the plaintiff is requesting in his lawsuit to invalidate the sale contract for not
registering it, given that this is a matter of public order that cannot be subjected to arbitration,
however, if the plaintiff confines his claim to claiming termination of the contract for the
developer's failure to fulfill his obligation to build the real estate unit, the arbitration clause
contained in this contract remains valid. And if the arbitration takes place according to this

condition, the arbitral award issued to annul the contract is not affected by the invalidity.®®

2.4.7 Violation of The Public Policy

The main obligation of each and every government system in any place across the
world is to safeguard and protect its interests. Therefore, in any circumstance when the award
rendered by an arbitral authority seems to be conflicting with the national policies of that
given country, then the national courts may, under article V (2) (b) of the Convention, reject
the award.

Although the Convention did not provide the exact meaning of the term public policy
as per its provisions, national courts in the states where arbitration is sought bear the role of
interpreting the meaning based on its legislative laws, but it is often based on common
jurisdictions like culture, religion, and natural justice. The definition changes over time among
different states. The Parsons decision that was passed by the United States Court of Appeals
stated that an award would be rendered null by the national court if, by recognizing and

enforcing it, it would violate the most important beliefs and culture, e.g., mortality®®.
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In most cases, opposing a rendered award under this ground is raised on the claims of
the inconsistency of the arbitration procedure that ended up rendering the award with the
national public policy. Even though claims of procedural inconsistencies with a public policy
are rarely accepted in national courts, some inconsistencies are fundamental and cannot be
ignored by the courts. Some of the fundamental inconsistencies that may certainly lead to the
court to refuse to recognize and render an arbitral award as per the following;

(1) If a party was not given a right to be heard effectively and a sufficient chance to

present its evidence.

(i) If the party was not provided with a fair opportunity to present its part of the

case.

(i) Ifitis found that the awarded party used false documents or the decision

rendered was fraudulent

(iv)  Ifit was found that prior to the rendering of the award, the arbitrators were

bribed or threatened, which influenced them to manipulate the decision.

The court, therefore, is obliged to reject rendered awards if the party opposing the
enforcement meets a certain degree of proof that, indeed, there were some inconsistencies that
ended up violating public policy during the arbitrational process. This is because several
opposing parties have repeatedly failed to meet the required degree of proof of inconsistencies
to enable them to overturn the arbitral ruling under this ground. In Conclusion, even though
these grounds exist, applications made under them are hardly grayed by the court unless the

party provides a satisfactory degree of evidence and argument®°.

5 UNCITRAL (nl)
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Chapter 3: The Concept of fair hearing and due process

3.1 Introduction

In the previous chapter of this dissertation, we had analyzed in detail the grounds under
which a foreign arbitral award can be challenged to hold or stop its recognition and
enforcement by the competent national courts, it was noted that as per the Convention
provisions, breaching the ground of due process and fair hearing could subject a rendered
award to non-recognition and non-enforcement. This may include when the party to which the
rendered award is invoked sufficiently proves that it was not provided with the adequate notice
on the selection of the arbitrator or he was unable to present his case effectively. In this
chapter, we shall analyze the meaning of the (Due process) term in detail, its concepts, and
how it can be applied or how it has been applied over the past years during arbitral disputes.
That means, also, we will have to look into the concept of fair treatment of disputing parties

and the provision of equal opportunity to present their case and evidence during the process.

3.2 The Concept of Fair Hearing and Due Process

Different countries have invented different interpretations based on different legal
systems, but the basic facts in these interpretations are that it alludes to the basic concept of
respect for the privacy rights of each party, whether an individual or group. This implies that
not even the state can violate an individual's right without following the proper course of the

laws?,

61 |celandic Human Right Center (IHRC). "The Right to Due Process." Mannréttindaskrifstofa islands. Last
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Although criminal trials are the most conventional and well-known context for due
process, but it also applies to civil matters. Therefore, it’s typically viewed as a set of
principles that protects a private individual in regard to the State and authorities. The
requirements of due process are regarded as part of an individual's constitutional protection,
however, in the context of arbitration, this beginning point must be reviewed, as arbitration is
a private dispute resolution procedure, where Parties do not require protection from the State,
at least not directly. They give their disagreement to a private arbitration tribunal to be decided

rather than the normally competent court.®?

So how is the due process applicable during arbitration processes?

Well, since arbitration is a private means of solving disputes where the disputing
parties choose not to involve the state and apply rules and regulations as per their agreement.
Therefore, the tribunal bases its solution process on the contract signed by the parties. The
parties, therefore, only require indirect protection from the state, which majorly comes in
when one of the parties feels that the outcome of the tribunal was not satisfactory®. This is
because the outcome of the arbitration process (arbitral award), is established to serve as the
final resolution, thus subject to recognition and enforcement by a competent national court.
The court accepting to consider recognizing and enforcing the award even though it has not
begun the process indicates that the state has lawfully delegated some of its duties to the

tribunal, and therefore it is upon them to ensure that the award is enforceable®.

62 Kurkela and others, Due Process in International Commercial Arbitration (SECOND EDI, Oxford University
Press, 2010), P 1
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This delegation of powers, however, has to be subject to the laws and regulations.
First, the court has to assess the agreement under which the tribunal decision was subjected
and ensure that the process meets the required standards that are relevant to the process.
Automatically this process turns into a lawful (even though it is private and does not involve
the state) process, which follows a certain procedure to reach a decision that might see a party
legally losing some of its rights, properties, and existence. Therefore, due process does not,
appear applicable directly during the arbitration process but is rather manifest-able indirectly
as the tribunal is compelled to maintain fairness during the process, give each party an equal
opportunity to present its case, enhance fairness, and uphold each party's right during the
hearing process, fair treatment and equal opportunity to access justice. So it is, right to say that
the exclusive character of arbitration as a form of dispute resolution necessitates and justifies
certain basic procedural criteria as, they can be referred to as due process requirements, similar
to the basic criteria in ordinary court practice.®®

The second part of Article (V) (1) of the Convention allocates a competent national
court the obligation to reject an award rendered by the arbitral tribunal if the party whom the
award is being sought sufficiently proves that;

(i) It was not provided with a notice on the selection of the arbitrators or of the

arbitral process.

Before starting the arbitration procedure to settle a dispute between parties, proper and
clear notice should be issued often by the party claiming an award to the party to whom the
award is sought. The notice should be precise and clear indicating the merits of selecting the

arbitrators and the arbitral proceeding. The notice should also include demands subject to the

8 Lobos (n62), P6
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dispute on which the award is being sought, names of parties involved, an arbitral agreement
under which the arbitral proceedings will be subjected, and a slight explanation of the issue
being claimed, among others. This should be immediate, in clear and precise language, and
addressed to the correct recipient. If such a requirement is not met, then it renders a violation
of fair hearing; thus, the award can be rejected by a competent court®®.

(i) 1t was not able to sufficiently present its case to the tribunal

Parties should be accorded a fairground and opportunity to present their case to the
tribunal until their satisfaction. This means ample time to defend claims against them or prove
the validity of the claims they are seeking in a secure a free manner. They should be allowed
to access legal resources and make statements referring to them as per their wish. This means
that both parties should ensure the other has its case presented well, and no type of
intimidation or threats should be involved whatsoever while facing the tribunal®’. It is
indicated in Article V (1) (b) of the Convention that if an opposing party raises such
irregularity and sufficiently proves that there was denial to the fairgrounds present in its case,
then the rendered award may be subject to rejection.

In UAE, the following are the provisions of Article 53 (1) of the UAE Arbitration Law
referring to grounds for annulment of an arbitral award based on some default in the due

process by stating:

“d. If one of the parties to the arbitration is unable to present its case as a result of not

being given proper notice of the appointment of an Arbitrator or of the arbitral proceedings,

% Sloane & Emily. "Due Process and Procedural Irregularities: Challenges." Global Arbitration Review. Last
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the Arbitral Tribunal's violation of the litigation principles or for any other reason beyond its

control."8

According to Article 53(d) of the UAE Arbitration Law, if one of the parties is unable
to present its case due to a lack of proper notice of the appointment of an arbitrator or the
commencement of the arbitral proceedings, this is a valid ground for annulment of the arbitral
award that can be raised by the losing party. The parties' agreement governs the efficacy of
notification, and it is worth mentioning that most of the provisions of the UAE Arbitration
Law for determining the procedure in arbitration can be changed by agreement of the parties,
but any change must still maintain fair and equal treatment of the parties if the award is not to

be null and void by the court.®®

The UNCITRAL Model Law adopts the same in its jurisdictions; in a Hong Kong case,
it was confirmed that a notice stating that the claimant has nominated an arbitrator and
requested that the defendant appoint an arbitrator is adequate to start the arbitration, however,
in another case in the same jurisdiction, it was held that simply inquiring about the opposing
party's position on arbitration did not suffice as a notification to initiate arbitration,
furthermore, a party's inability to present its case may result from circumstances other than
notification, as it can be any circumstance that prevents the parties from properly presenting
themselves, whether due to the arbitral tribunal or to extraneous circumstances beyond the
parties' control, such as, in a Canadian case, the court ruled that the arbitral tribunal violated
the parties' right to be heard by basing the arbitral award on a legal concept that was not

considered throughout the proceedings, denying the parties the opportunity to file pleadings on

8 Federal Law No. (6) of 2018 on Arbitration, Article 53 (1) (d)
8 ABDULLAH RIYADH RABEE AL ANI, ‘Annulment of Arbitral Awards under the Federal UAE Arbitration
Law’ (The British University in Dubai 2019), P46 http://bspace.buid.ac.ae/handle/1234/1135
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the subject, also not mention that in UNCITRAL Model Law adopting nations, it is commonly
understood that the same implies that the party that has purposefully refused to participate in

the arbitral proceedings has relinquished its right to be heard.”

Consider the following example; Assume the western bank of Chicago loaned the state
of Ikeja in Nigeria $200M to fund infrastructural repair and development within the state to be
repaid within 24 months. However, the state of Ikeja defaulted on the loan, and as a result, a
dispute arose. They took their dispute to the arbitral tribunal, and it ruled in favor of the bank.
However, before the award could be officially recognized and enforced by the court, the
opposing party went to the court and claimed that even though it had been provided with a
notice to appoint an arbitrator (which it did), it was unable to sufficiently present its case since
the process was held virtually hence there could be possible internet failures. Based on these
grounds, the court overturned and rejected the award rendered. This, therefore, implies that,
during the arbitral process, parties should be enabled to sufficiently present their case as
indicated in the UNCITRAL Model Laws.

The 1966 English Arbitration Act also bears similar ground of mandating the tribunal
to subject equal fairness towards the disputing parties hence fairgrounds for presenting their
case and sufficient opportunity to submit their dispute before the tribunal . It is, therefore,
evident that in the context of arbitration, due process entails the protection of individual
(party's) rights of access to equality during the tribunal process, just like it is during legal
trials. However, it should be noted that courts hardly overturn a tribunal's ruling based on this

ground unless the evidence provided is sufficiently solid.

70 AL ANI (n69), P47-48
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3.3 The Concept of Equal Treatment of Parties

The fundamental aim of any dispute-solving method is always to serve justice and
settle any conflict that might have arisen between the parties due to the dispute at hand. That
remains the goal of the justice system. Experts have it that all the disputing parties should be
subjected to equal rights and treatment until the outcome of the trial is finally released.’?
Article 18 of the UNCITRAL Model Law advocates for equal treatment of parties and the
provision of a fair and full chance to sufficiently present their case. Despite the failure of
being captured or directly stated under the Articles of the 1958 New York convention, Article
(V) (b) provides a highlight by insinuating that when an award is rendered but it is later
sufficiently proved that the losing party was not provided with a notice on the selection of the
arbitrators to handle the dispute or the process thus therefore not being able to present its case,
the award should be rejected and thus subject to refusal of recognition and enforcement. It,
therefore, implies that this principle aims at enhancing fairness between parties hence ensuring
equality during the proceedings.

The same subchapter underlies the concept of equity in which there should be an even
ground for both parties during the process, as ideally, the parties cannot be equal in terms of
financial, political, or influential powers. It, therefore, means that the tribunal should ensure
the footing level is the same during the process. Take, for instance, two disputing companies;
the first company has five witnesses to testify in its favor, while the second company has three
witnesses. Equality demands that both parties be accorded the same time to cross-examine

their witnesses. However, it is practically impossible as the time required to cross-examine

72 Belani. "The principle of equal treatment in international arbitration." IPleaders. Last modified November 30,
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five witnesses cannot be equal to the time required for the three. Therefore, through the
concept of equity, the first company may be added more time, and the due process will still be
upheld. The tribunal is therefore mandated to use its knowledge and experience to always
uphold qualitative and substantial equality”®. Under this subchapter, | will highlight the key

stages where and how this concept applies during the arbitrational proceedings.

3.3.1 Notice of Arbitration

As stipulated in Article 21 of the model law, an arbitral award rendered can be rejected
if the court finds out that a proper notice about the process was not issued to the party invoked.
This is because, part of Article V (1) of the New York Convention, stipulates that the party
being invoked should be notified about the arbitral proceedings. The notification should
include important facts such presented request for arbitration, the claimant part of the dispute,
the date, and the place where the proceedings are to be held’*. Therefore, if the procedure goes
in line with the provisions of article V (1) on the provision of clear notification to the invoked
party and the party chooses to boycott the process, it cannot, therefore, rely on this ground to
convince the court that the issuance of the award was marred with irregularities thus call for
rejection.

For example, assume a Dubai-based hotel entered into a contract with an Egypt-based
Vegetable farm (a company). The hotel needed a bulk supply of meat and vegetables for the
celebration of Eid-Al Fitr. Their contract had an arbitration clause based on Qatar laws; when
the farm failed to remit the supply even after being paid, the hotel took the matter to an arbitral

tribunal. The hotel presented two demands to the arbitral tribunal; a Refund of the money paid

3 Belani (n71), P19
7 1CSID. "Notice of Arbitration under the UNCITRAL Arbitration Rules." International Centre for Settlement of
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and Compensation due to inconvenience caused. However, it had issued the Egyptian farm
with only one claim; they wanted a refund. When the tribunal issued the award to the hotel,
and the farm managers proceeded to a Qatari court, it was concluded that the request of the
farm to revoke the award was valid since the hotel had not provided the compensation notice
to the farm before arbitral proceedings began.

On the other hand, most European courts have clarified that when a party is adequately
notified of the arbitral proceedings but chooses to refuse to participate, it does not breach
Article V(1)(b) notice's requirement and it cannot rely only on the fact that the award was
issued in default proceedings. The national courts in France, Germany, Italy, the Netherlands,
Spain, Switzerland, and the United Kingdom have ruled that a validly notified party who does
not participate in or remains passive throughout arbitration proceedings cannot invoke Article
V (1) (b). In other words, a properly notified party who fails to participate without providing
an acceptable explanation cannot later claim a lack of due process based on its failure to join,
and the same logic applies not only when a party refuses to engage in the arbitration procedure
entirely but also when it fails to file a counterclaim, request an extension for a submission,

request a hearing postponement, or seek suspension of the proceedings.”

3.3.2 Notice on the Appointment of Arbitrators.

After issuance of the arbitration notice, parties are to be rendered an opportunity to
choose the personals to render the arbitral justice. It is, therefore, a very crucial part of the
arbitration. Each party is given a chance to nominate an arbitrator, therefore, ensuring that the
amount of influence present during the nomination process is equal and fair, thus the need to

subject parties to such rights. Articles 18 and 34 (a) of the Model Law state that if the

7S Wolff (n 5), P204 - 205
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appointment process of arbitrators violated the concept of equality as per article 34 of the
model law, then the rendered award may be subject to being suspended by a competent
court.” In France, a court suspended an award that had been issued during a dispute that had
involved three parties. The court found out that the two parties that were claiming the
recognition and enforcement of the award had each appointed their arbitrator resulting in two
arbitrators for the claimants and only one from the opposing party The court stated that the
process should have been a joint appointment, and therefore the concept of equality had been
breached; thus, the issued award was rejected. ’’

According to article (V) (1) (b), each party should be aware of the selection of the
arbitrators and of their mandate on ensuring this requirement is met with sufficient advice and
clarity issued on the selected arbitrators. Even though it is required to keep the arbitrators'
names private and confidential, parties should be able to access their names before the process
begins to scrutinize their competence to ascertain their ability to deliver arbitral justice fairly’®,
This is aimed to prevent later claims that the tribunal had impartially deprived any of the
party's rights through compromising rather than an application of the arbitrational agreement

initially signed by the parties.

3.3.3 Reasonable Opportunity to Present One's Case

Due process demands that both parties be presented with fair and equal ground to
present their case before the arbitral tribunal. However, being accorded an opportunity to
present the case is not an independent ground such that it heavily relies on other deciding

factors. Arbitration involves settling disputes and making decisions that serve justice; just like

6 UNCITRAL model law on international commercial arbitration 1994. Article 18, 34
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any other institution which practices the same, it is procedural and has requirements that the
parties must meet to enable fair delivery of justice. A fair opportunity to present one's case
depends on several factors such as the conduct of the court, the public, and the press, among
other factors. Therefore, each party has the right to be accorded an even ground to present its
case such that it does not feel disadvantaged against its opponent during the arbitration
process. This means that during the proceedings, for instance, the party to whom the award is
being invoked should be accorded the necessary information that can be substantial to gather
evidence or access to witnesses in readiness for defense, subject to the same fair time limit and

oral hearing. "®

3.3.4 Time Limit

Parties should be given enough time to sufficiently submit their part of the argument
before the tribunal as indicated in article (V) (1) (b) of the Convention. It should be, however,
noted that despite the principle of the right to time limit, when a party fails to submit its part of
the argument of the dispute over the stipulated time, it is simply inconveniencing the other
party, causing time constraints to him to present its part of an argument. Under such
circumstances, the tribunal may decide to keep the same announced deadline and refuse the
request of the intentionally reluctant party for a time extension, and the decision won't in any
way have violated due process. It is, therefore, a requirement to subject any arbitral procedure
to a specific time. &

This is because justice should never be delayed to any party; justice should be served
as soon as possible. The tribunal, however, should also be flexible such that they can

accommodate factual arguments presented even though the time deadline has passed. This

9 Belani (n71), P7
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should, however, be ranted after a scrupulous reason for the delay has been provided by the
party presenting its arguments at that moment. From the arguments presented, the tribunal will
determine whether the time limit that had been previously allocated was enough to gather such
evidence or not. For example, an Italian court determined that a month was insufficient time

for one of the parties to prepare and present its case in light of the recent earthquake.®!

3.3.5 Evidence

It is a requirement for all materials or any information relayed, including necessary
documents provided by a party, to be made open and accessible to the other party. This also
includes expertise reports like lab reports and analyzing data reports which may serve as
evidence that should be communicated to the other party too. It is, however upon the tribunal
to ascertain the validity and relevance of the materials presented as evidence concerning the
dispute. Article V(1)(b) of the Convention provides that the tribunal should regulate and
scrutinize the information presented by the parties as evidence. Also, parties are not allowed to
hide any evidence from the other party and then present it out of the blue during the tribunal
process®. However, with a written request to the tribunal as per the arbitral agreement, the
tribunal can grant the party the right to withhold evidence if leaking such evidence way too
early can risk public security or risk the life of the witness(s). Also, documents that are yet to
be presented before the arbitral tribunal cannot be presented to another party as they should be
scrutinized first and later communicated to the parties.

It is for this process that courts rarely overturn decisions made by arbitral tribunals on
evidentiary. In cases where the tribunal decides to keep some of the documents that serve as

evidence private and not disclosed to the other party, parties are not obliged to raise any
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concern or comment on the reason for the denied access first, but rather the tribunal will make
a statement on why such decision of hiding or eliminating part of the evidence had to be made
during the issuance of the final award with respect to casualty requirement. Courts have,
therefore seldom accepted that the tribunal's rejection of part of the evidence breaches the
concept of due process. National courts can, however, consider rejecting a rendered award
only if a party proves that part of the evidence rejected by the arbitral tribunal could have had
an influence on the outcome of the tribunal decision or by its denial, the party was not granted

a right to a reasonable hearing®®.

3.3.6 Make Submissions

Due process requires both parties to be presented with a chance to sufficiently make
their comments regarding the case as presented in part b of article V (1) of the Convention.
Submissions can be made in two forms; right to an oral hearing and having submissions put
under consideration by the arbitral tribunal. These steps are aimed at increasing efficiency and

equality during the process.

3.3.7 Right to an Oral Hearing

This implies that the case should be held in such a way that either of the party could
make submissions orally which is essential to ensure a fair trial. Refusal by the tribunal to
grant a party a request for an oral hearing may subject the award rendered to being rejected as
per article (V)(1)(b), as it is assumed that subjecting the process to an oral hearing grants
unquestionable fair trial to both parties. Before the arbitrational process begins, the tribunal

has to meet the parties in order to make preparations for the hearing and finalize by settling
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any differences that the parties still have prior to the commencement of the process. Parties
should be allowed to freely make their submissions in the language which they understand
best, and in instances of a language barrier, a freelancer has to be hired to help with translation
and language interpretation. In addition, courts have also given room for representation in case
the nature of the dispute heavily relies on documented facts without an oral hearing, and that
has been ruled that it does not breach the concept of due process in any way. 8

Such arguments have been dismissed in circumstances when the complaining party has
or might have sent a proper representation substitute, seen the fact that a party faces criminal
prosecution, arrest, or extradition in the nation where the arbitration is held does not indicate
that party's inability to submit its case. For instance, a Canadian court has stated that it would
likely refuse recognition or enforcement under Article V(1)(b) if a party establishes that it was
unable to attend a hearing due to a lack of financial resources. A hearing may also need to be
postponed or repeated if a party is unable to appear for good reason, such as health issues or a
change in attorneys. Furthermore, no party has the right to multiple hearings, hearings of
indefinite length, or any particular schedule for hearings, and there is no right to repeat the
presentation of evidence, even if a party claims that the arbitral tribunal misunderstood a
witness during the initial examination. But it has been suggested that a party is entitled to
another hearing if the sum of its claims increases, but this view is not persuasive, and in most

cases, another hearing is not required.®
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3.3.8 Right to Have Submissions Considered.

This implies that the tribunal should take time and examine thoroughly in detail each
party's submissions and put them under consideration as deciding factors during the issuance
of the final award. In other words, the tribunal is obligated to evaluate all the submissions
fairly and the parties' statements continuously during the arbitration, as well as to examine and
consider them when making the decision. National courts may reject awards rendered by a
tribunal if it was found that it has failed to rightly consider matters presented by parties before
them as they would have breached due process as per article V (1) of the Convention. German
courts, for example, have ruled that, while the award must contain the tribunal's position
towards the key arguments, it is not a violation of due process if the award's motivation does
not deal with each and every one of the arguments proposed by the respondent as long as the
tribunal decides upon the arguments that are relevant to the reasoning underlying the tribunal's
decision, thus, recognition or enforcement may be refused only when it is clear from an
award's reasoning that the arbitral tribunal did not examine a party's significant legal or factual
objections. 8

In addition, parties also have the right to make comments whenever necessary if they
view them as important and may in any way influence the tribunal’s final decision. First, they
can counter the opponent's arguments by commenting on the parts of their submissions.
Tribunals, however, rarely allow parties to comment on the evidence presented by the
opposing party unless the evidence will be influential during the issuance of the award. It is
for this reason that national courts can reject a rendered award if a party sufficiently proved

that the tribunal denied them to comment on the opponent's critical evidence which could
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influence the outcome of the arbitration process, as it is considered a breach of due process as
per article V (1).%

The parties also have a right to make a comment on the evidence that has originated
from the tribunal. The tribunal might decide to employ its own investigation concerning the
dispute so as to help them in the decision-making. During the investigation process, some new
facts and pieces of evidence might be gathered which the arbitrators might raise during the
hearing process. Therefore, when the tribunal reaches a decision to base their final decisions
based on this evidence, then they are obliged to let the parties make comments about them
before the ruling is made. Both parties have to be informed earlier.%

Lastly, the rights to comment still remain valid when legal documents which are
foreign to the procedure are introduced by the tribunal so as to help in the ruling. Therefore,
the tribunal should notify the parties in advance that the final decision to be made will also
either partly or fully rely on some legal documents and, therefore, that should give them the
chance to make comments about them. In the event that the tribunal passes a decision without
informing either one or both parties of the decision to rely on such documents, then the award

may be subject to rejection.®
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Chapter 4: Breach of Due Process as a Ground for Non-
Recognition

4.1 Introduction

In the last three chapters, we analyzed the concept of foreign arbitral awards and
discussed the terms of its concepts and how it applies during the arbitration process between
various disputed parties. We also went further and discussed various circumstances under
which an award rendered by an arbitral tribunal may be declared null and void and, therefore,
cannot be executed against the losing party. An arbitral body should ensure that the disputing
parties are awarded equal treatment during the proceedings of the dispute and also give both
parties a reasonable opportunity, time, and appropriate hearing to one's case and how they can
distinctively be applied in various jurisdictions. In occurrences where it can be sufficiently
proved that the above were breached as they appear under the concept of fair hearing and due
process, then the award rendered might be declared null and, therefore, no room for
recognition and enforcement.

Therefore, this chapter focuses on how the concept of due process is applied during the
arbitrational procedures as provided by the New York Convention. We will further analyze
how the provisions of due process as per the Convention are discussed in courts and
interpreted to either defend or refuse a rendered award for recognition and enforcement.
Lastly, this dissertation will discuss possible consequences in an instance where a party
sufficiently proves before a national court that the tribunal breached the ground of due process

and there was no fair hearing.
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4.2 Applications of The Due Process Provisions by The Courts

The concept of due process mainly focuses on the logic of the protection of a person's
right by the rightful application of the law. This entails that an individual's rights should not be
stripped from him unless he/she is rightfully subjected to applicable law and the law
guarantees the decision®. This is applicable during arbitration procedures as the tribunal has to
ensure each party's rights are protected during arbitration and due a sound decision in case a
party has to be rightfully stripped of some of its possessions. It is, therefore, a concern on the
criteria used by the court during hearings involving the need to refuse to recognize and enforce
an award that has been rendered by an arbitral tribunal in line with article V (1) (b) of the
Convention. This subchapter, therefore, details the query on what disqualifies a rendered
award for recognition and enforcement; is it sufficient to prove by the opposing party that the
arbitral process breached any of the grounds for non-recognition and non-enforcement, or do
the courts apply laws as provided by the domestic constitutional laws before reaching a final
decision?

In France, the Paris Court of Appeal allowed the execution of a Belgian judgment rendered in
favor of the American corporation in Bargues Agro Industries SA (France) v. Young Pecan
Company (U.S.). The court denied the Appellant's (Bargues) argument that the arbitrators
violated due process by failing to respond to the parties on the issue of the appropriate
substantive law on the dispute, relying on Article 1502 of the old version of the NCCP. It

reasoned as follows:
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“As arbitrators, unless otherwise agreed by the parties, are under no obligation to determine
the applicable law to the merits of the dispute if they can reach a decision on the basis of the
contract’s provisions only, it is incorrect to say, as argued by Bargues, that the arbitral tribunal
did not apply rules of law. The award refers to the ordinary law and principles to be found in
national laws and international Conventions (Vienna Convention and Hague Convention on
the international sale of movable goods). The third ground for appeal, which is actually only

an attempt to re-discuss the merits of the award- which the enforcement court cannot deny”.%

The court relied on Article 1502 of the old version of the NCCP, which detailed the grounds
for appeal, including a violation of due process, and these grounds are somewhat similar to
those in Article V of the NYC. However, in the lack of parties' agreement, the New York
Convention is silent regarding the applicable law on the facts of the dispute, and therefore, the
arbitral tribunal in the preceding judgment exercised discretionary power to decide the dispute
relying on the contract's provisions referring to some national laws and international
conventions, and apart from that, due process is a defense involving procedural matters of the

arbitral proceedings, while the Appellant's contention related to the arbitral proceedings.®?

4.3 Party Autonomy and Due Process

Before any arbitrational procedure starts, the disputing parties are obliged to reach an
agreement to which they wish the arbitration procedure to be subjected®. It, therefore, entails
that the arbitral agreement reached will have all contracted deals and relationships governed

by it. So basically, Party autonomy generally makes the arbitration flexible. In international
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arbitration, party autonomy guarantees the disputing parties, which are part of the arbitration,
to further conduct the arbitration process in their preferred way as they can decide whether to
involve the court and apply the rules of the state or not; therefore, indicating that party's
agreement before arbitration is the most significant so long as due process is concerned. For
this reason, all arbitral agreements must always contain clauses that indicate the rule of law
applied or that will be applied during the arbitration®*.

The concept of party autonomy in different applications like the New York Convention
and UNCITRAL model laws in distinct degrees requires upholding respect to whatever
provision a party chose to govern the arbitral procedure. Party autonomy has been backed by
different domestic and international arbitration laws in that they have the freedom to negotiate
with the tribunal to formulate legislation under which the dispute-solving process will be
subjected®. This is because these are parties who do not want to involve constitutional
litigation and laws since international commercial disputes involve parties from different
countries with whom the court may be foreign to a given party and national to another®. In
addition, parties also resolve to arbitration since being private, they can base their dispute-
solving way by considering their interests and needs hence able to come up with their
arbitration rules based on their agreement e.g. scheduling time, rules, and exceptions of the
procedure.

Under the Convention, for instance, when it is sufficiently proved that parties did not
meet the provisions as provided by the Convention, then the rendered award might be revoked.
As stated earlier, however, the courts do not easily overturn arbitral decisions. This entails that

the opposing party has to sufficiently prove that during the proceedings, there was a serious
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breach of ground and, in this case, a breach of due process. In cases where the courts find out
the evidence to be substantial but not enough for revocation of the award, they might decide to
suspend a certain part and recognize and enforce the other unaffected part. The court of appeal
in Singapore once suspended part of an arbitral award after it was sufficiently proved that a
party had not been given an opportunity for a fair hearing and therefore indicating that parties
had lost their confidence in the tribunal's ability to arbitrate and come up with fair decisions.
In a proceeding that was presided over by the Singapore International Arbitration Center
(SIAC), in the dispute involving buyers and builders (respondents and appellants,
respectively), the tribunal reached its decision and instructed the parties to foot their legal
costs and other costs involved in the arbitration process since both claims and counterclaims
had been dismissed. The response, however, was not satisfied with this decision and therefore
filed for revocation of the award at the high court in which it was found out that there was a
breach of fair hearing and failure to involve logic on critical issues. The court had it that the
tribunal should have fully focused and given attention to claims that were brought before it by
each party and provided a decision based on the evidence it got from each side, thus rendering
the decision reached manifestly incoherent. The court based its ruling on the breach of due
process only and thus did not interfere in any way with findings, evidence, and facts made by
the tribunal %’

On the other hand, the court of appeals of Germany upheld an award that was rendered
to Finland against Germany. It recognized the decision passed by the tribunal, thus refuting
claims that the arbitrator has breached the concept of due process as the evidence indicated

that the claimant was given all provisions of Article V (1) (b) of the Convention. The same
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article provides that a rendered award can only be set aside by the court if the losing party
sufficiently proves that there was a breach of due process in favor of the party seeking
recognition and enforcement of the award hence affecting the outcome. As outlined in Chapter
2 of this dissertation, aligning with the requirements of the due process implies that the
tribunal gives parties enough time to present their cases and ensure a fair hearing while
solving the dispute. The court of appeal, therefore, found out that a fair hearing opportunity
was rightfully provided to each party. The decision was rightfully made because all the arbitral
decisions passed in Germany are aligned to the New York Convention, and cases involving
the breach of due process are always subjected to Article V (1) (b) of the same Convention.
From the above two court incidents. %8 It is clear that while applying the provisions of due
process, courts heavily rely on the provided evidence. Only tangible evidence can render a
court to decide on suspending an award rendered by the arbitral tribunal. Otherwise, the courts
will try to find a way of justifying such awards by pointing out any shortcomings of the

claimant to prevent breaching conflict of interests.

4.4 Due Process Paranoia

International arbitration was incorporated in the New York Convention with its aim
mainly to help in solving commercial disputes whom could not be subjected under the same
law. However, for an award rendered by the tribunal to be executed, it has to be recognized by
a national court, and the court does not always recognize these arbitral decisions as there are
grounds for refusal. The tribunal has, therefore, for some time, tried to provide different

extreme types of interpretation to help them avoid a party challenging its reached decision
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with claims that it was not given a chance to fully present its case. Arbitrators may develop
this cautiousness during the arbitral process due for several reasons. First, an extension of the
time frame and a slight increase in arbitral costs will be worth risking for the tribunal rather
than rendering an unenforceable award because when the court refuses to recognize and
enforce such an award, it implies that the parties will have again to seek arbitral services to
solve the existing dispute hence a waste of more time and higher arbitral costs will be
incurred. The arbitrators are also always keen to protect their reputations. A tribunal whose
decisions are often set aside by a court indicates that there cannot be confidence in them, thus

keeping away their future potential clients or appointments. %

4.5 Consequences for a Breach of Fair Hearing by The Arbitral Tribunal

A fair arbitral decision should be such that it incorporates all the requirements of due
process without deliberately or ignorantly violating any*%. We need to understand that Article
V (1) (b) of the Convention has it that sufficient proof of violation of a party's right to fair
hearing results in a potential refusal to recognition and enforcement of a rendered award.
There also, however, must be proof that the decision reached by the tribunal and the type of
the breach being claimed by the opposing party has a causal relationship that the breach
directly affected the decision reached by the tribunal as if the breach had not occurred, the
decision reached would have been different. Several courts around the world, therefore,

demand the same before declaring the invalidity of a tribunal's decision. It is, therefore, upon
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the party opposing the recognition and execution of the award to sufficiently prove how the
breach of fair hearing affected.

Due to the complexities of relating the breach as the causal effect of the decision
reached, several researchers, have suggested that the courts should adopt the decision to
completely write off such clause since it was not captured in articled V (1) (b) of the
Convention. This is based on the fact that national courts in several European countries and
beyond like Germany, France, and the United States require the party opposing the
enforcement to prove if the breach and the decision are related. Therefore, researchers have
further suggested that courts should instead consider any breach of fair hearing as a ground for
possible annulment of an arbitral decision®. The courts should therefore drop the causal
clause and instead institute exceptions bearing in mind that some party's rights may be
violated but lack the right approach to prove the causation. Take, for example, parties A and B
had a dispute and presented it to the arbitral tribunal. Party A was the claimant and hence
seeking an award be rendered against party B. After the arbitral process, the tribunal awarded
party A, and he went to court for recognition and enforcement. Party B was however opposing
the decision since it had not been satisfied and therefore claimed that its right to a fair hearing
had been violated by the arbitral committee as it was notified very late about the arbitral
processt®?, The court, however, upheld the decision claiming that even though the party was
informed late, it got time to fully present its case; thus, the opposing party's claims did not

have any relation to the decision reached. This, therefore, implies that there must be a direct
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causal relationship. The court's role is to review the tribunal's decisions and coherent them
with the judicial laws before upholding or prohibiting a rendered award*,

We can also consider that one of the consequences that may result from the arbitral
tribunal's violation of due process may lead to a breach of the public policy of the country in
which the award was issued or the country in which the award is to be executed. There is an
overlap and interaction between Article V (1) (b) with Article V (2) (b), the latter of which
provides that a court may refuse to recognize or enforce an arbitration award if the arbitration
award is contrary to the public policy of that country, and in many respects, due process may
be closely linked to public policy. As a result, it is expected for the party resisting enforcement
of the award to raise both clauses; however, it should be noted that for the breaches of the due
process mentioned in Article V (1)(b) the courts may not raise them on their own while they

may raise it in relation to public policy under Article V (2) (b).1%*
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Chapter 5: Conclusion

The New York Convention has had a systematic influence in solving international
commercial disputes and bringing harmony between disputing parties. Apparently, arbitration
has enabled efficiency compared to when such disputes could have been subjected to
constitutional litigation procedures. This is because the fact that parties can draft an arbitral
agreement under which the process has to be subjected means that the final award may always
secure the interests of both parties to a certain extent since failure to submit such an agreement
may lead to a court deciding to revoke the rendered award. Arbitral tribunals maximize their
efforts to prevent financial and time wastage and also to protect their reputation for the sake of
potential future appointments and clients. In addition, parties have the opportunity to defend
themselves whenever they feel the tribunal's decision does not satisfy them. Under Article V,
seven grounds were provided on which parties can decide to defend themselves by trying to
convince the court not to recognize and enforce the rendered award. Even though over time
courts have narrowly interpreted these grounds of revocation to a certain point, thus could
create doubt whether such appeals can be successful or not, there have been successful cases
of opposing parties who successfully challenged an execution of an arbitral award due to
breach of certain grounds specified in Article V of the New York Convention. This is because
courts are not likely to interfere with an arbitral decision whatsoever unless the opposing party
sufficiently provides evidence of the breach, otherwise, the arbitral award may lose its

credibility, which makes the disputing parties decide not to resort to it
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We realized also that the Article V of the Convention, was the most critical part of the
Convention as it granted the losing party an opportunity to challenge the arbitral award and
turn the table around, although, as stated earlier, the losing party must provide a convincing
and sufficient argument to convince the court to refuse a rendered award. Most opposing
parties often fail to prove that a tribunal breached a ground with regard to how the courts
interpret those grounds of a breach and for this reason, only a few opposing parties have been
able to convince the court to overturn a tribunal's decision. However, we are not saying that
courts do not overturn tribunals' decisions, they do, but it has to be as a result of sufficient
evidence provided proving a breach in the certain ground of article V of the Convention.

We could also conclude, that the Convention failed to deliberately expound on the
issue of due process and largely its breach as a ground for nullifying a rendered award. This is
why courts have always given this ground a narrow interpretation; further, its interpretation
varies from region to region, starting from the USA and Europe across the middle east and
Africa and beyond. For instance, Dubai Courts and Nigerian courts interpret this ground
differently, and the chances of success while opposing a rendered award between these two
territories are different even though the subject issue might be the same. The reason is
attributed to the failure of the Convention to clearly elaborate this ground on how an opposing
party can challenge an arbitral award under the ground of breach of due process. Therefore,
the court before deciding whether to uphold or revoke a rendered award, the courts will

formulate their own way of how interpreting it.1%
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Chapter 6: Recommendations

Over 50 years since the major Convention was held. Therefore, The Convention should
also clarify more under which circumstances a party can challenge an arbitral award based on
a breach of due process in order to be checked by the court before deciding on the validity or
invalidity of a rendered award. This will ease the process and make it effective since it will
provide a uniform base under which courts can reach such decisions. The tribunal also will be
more aware and take care not to make decisions breaching these grounds.

Courts should also broaden access to justice and do away with this narrow interpretation of
grounds for refusal. All seven grounds should be adequately and correctly interpreted when an
appeal is made because some arbitral decisions being passed may leave the parties and the
public in general in dire questioning of the tribunal's integrity. The concept of courts failing to
consider the opposing party's arguments due to the fact that the breach and the decision/award
rendered do not have direct relation should be revised. Fundamentally, tribunals are obliged to
offer fair decisions, and therefore, whenever there is any breach during the process, such
awards should be revoked because, in the end, one party will be unfairly sought an award. It
should be noted that the concept of due process is to help protect the private rights of an
individual or party; therefore, it is upon the court to ensure that they help parties protect their
abused rights by helping them identify such abused rights and protecting them.

Arbitral tribunals should also major on relying on cases and arguments presented by each
party to ensure they always make mutually fair decisions that aren't subject to the opposition
in a national court. This can be achieved by the tribunals ensuring they subject the procedure
to a due agreement while settling the dispute and also interpreting all the seven grounds as

already stated. It is only through a fair decision and settling of a dispute that may see parties
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continue with their mutual economic relationship and hence continued close on international

economic deals, which helps in reviving economies in different regions.
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