
   

Page 1 of 56 
 

 

 

The Prospect of Introducing Statutory Adjudication in the UAE 

Construction Industry 

 مارات العربية المتحدةلإدولة اب فى صناعة التشييد دخال التحكيم القانونىإإمكانية 

 

                                               By 

Wafeek Guirges Salib Guirges 

Student Number 110078 

 

 

Faculty of Business 

Construction Law and Dispute Resolution 

 
 

 

 

 

Dissertation Submitted in Fulfilment of, 

 

MSc in Construction Law and Dispute Resolution 

 

 

 

Dissertation Supervisor 

 

Dr. Muhammad Ehsan Che Munaaim 
        

                                                   

April, 2013 

 

 

THE BRITISH UNIVERSITY IN DUBAI IN ASSOCIATION WITH  

KING’S COLLEGE IN LONDON  

 



   

Page 2 of 56 
 

ABSTRACT 

Statutory Adjudication is a novel dispute resolution mechanism in the construction 

industry. It was first introduced in the UK construction industry following the 

introduction of the Housing Grants, Construction and Regeneration Act (HGCR 

Act) in (1996)
1
. Consequently, some other common law countries have followed 

the UK’s footstep by introducing statutory adjudication. 

However, statutory adjudication has not attracted much attention outside common 

law countries especially in the UAE. Accordingly, the main aim of this research is 

to determine whether there are prospects of introducing statutory adjudication in 

the UAE construction industry. To achieve this aim, interviews were conducted 

with experts to investigate whether there is a of introducing a new mechanism of 

solving the disputes in the local construction industry. This study further examined 

the obstacles which might be faced in introducing this mechanism, specifically its  

contradictions with the UAE law. 

The interviews conducted with some experts in the UAE construction industry 

showed, their dissatisfaction toward the common method used in solving the 

disputes. The experts argued that; the litigation or even arbitration takes very long 

time in addition to more incur monies due to its long procedures. Added that; if we 

have better mechanism we would prefer using it, but our hands are tight with 

commonly used mechanisms. 

Therefore, the findings and final results will display the considerable demand of 

introducing the statutory adjudication in the UAE construction industry due to its 

significant characteristics. 

 

KEYWORDS 

Statutory Adjudication, Construction, Disputes, UAE. 

 

                                                
1 The Housing Grants, Construction and Regeneration Act 1996 United Kingdom (HGCRA).  
Statutory adjudication was introduced under section 108 of the (HGCRA), which only applies to 
construction contracts signed after May 1998. The Act was amended in 2009 by the Local Democracy, 
Economic Development and Construction Act (“LDEDC Act”) 2009 
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 الملخص

صيييناعة  فييي  تقد مييية  ول ميييرة تيييم. صيييناعة الءنييياش والتشيييييد فييي  تسيييو ة المناتعييياتل هيييو ةليييية  د يييدة القيييانون  التحكييييم

المملكيييية المتحييييدة عيييي  ار ييييز اييييانون خيييياء بمناتعييييات اامييييكان والءنيييياش و التشييييييد فييييى عييييا  فيييي   الءنيييياش والتشييييييد

بعيييل الءليييدان ااخيييرق فيييى ت ءيقييي  مييي  خيييدل القيييانون ال ييياء بكييي  دولييي  عليييى ، فقيييد تءعتييي  نتيجييية لييي ل  .6991

 حدق.

 

،فلن تحيييدة وفقيييا لييي ل جييي ع بعيييل اليييدول ملاييي  دولييية ااميييارات العربيييية الم وميييل  لييي  فيييلن كليييية التحكييييم القيييانونى ليييم  

صييناعة الءنيياش  فيي  القييانون  االتحكيييم لإدخييال ليييةاحتما مييا إ ا نانييا هنييا  هييو تحد ييد هيي ا الءحيي  الهييدا الرسيسيي  ميي 

إمكانيييية  للتحقيييز مييي  ميييل خءيييراش مقيييابدت كَ ر ا، فقيييدهييي ا الهيييدا لتحقييييز. الإميييارات العربيييية المتحيييدةفيييى  والتشيييييد

ايييد  التييي  العقءيييات المز يييد مييي  الدرامييية و المحليييية صيييناعة الءنييياش والتشيييييد فييي  ال دفيييات  د يييدة لحييي  اميييتحدال ةليييية

 ه ه الآلية فى حالة و ود اق تعارض مل القانون الإماراتى. ف  إدخال توا  

 

 تجيييياه عييييد  ر يييياهمعيييي  ،  صييييناعة الءنيييياش والتشييييييد فيييي  بعييييل ال ءييييراش مييييل المقييييابدت التيييي  ك ر ييييا وكظهييييرت

مءيييالا ماليييية باه ييية.  بالإ يييافة إليييى تكءيييد  يييدا والتيييى تسيييتتر  واتيييا ايييو د. عييياتالنزا فييي  حييي  اامييياليل الشييياسعة

 لية افض  منلخ  بها ولك  ك اد نا متلولة فى ه ا الصدد.ةوك افوا  ا ا توافر لد نا 

 

 صييناعة الءنيياش والتشييييد فيي  لييية  د ييدةآالتحكيييم القييانونى ن كءيرلإدخييالال ال لييل كظهييرتالنتيياسا النهاسييية  وليي ل ، فيي ن

 الكلايرة. ن را ل صاسصها الإمارات العربية المتحدة بدولة
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Chapter 1 

Introduction 
 

This chapter provides a general background of the statutory adjudication 

as a mechanism of resolving the disputes in some of the common law 

countries. It is latter compared different dispute resolution mechanisms 

used in the civil law countries.  
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1.1 General Background 

Statutory adjudication is a quick and inexpensive method of dispute resolution used 

in some common law countries, such as UK, Australia, New Zealand, Singapore, 

and recently Malaysia. It is a form of dispute resolution that involves third party 

intermediary, results in an outcome, which is temporarily binding on the parties in 

the dispute. The reason of introducing this mechanism is to protect the stability of 

the project’s cash flow for the weaker parties in the construction contracts namely 

contractor, subcontractor, suppliers, and consultant. These parties normally face 

many problems in their cash flow, which may render them to insolvency. 

Statutory adjudication as the main scope of this study
2
 refers to; a legal process 

backed by law or statute, which does not, conduct hearings in most cases; meantime 

its decisions are enforced by the courts
3
. Consequently, it has been introduced in 

some countries by certain legislation.  

The United Kingdom was the first country regulating  statutory adjudication; it was 

introduced through the HGCR Act in 1996, known in industry parlance there as the 

Construction Act. Then, it was later followed by the Australian State of New South 

Wales, when introduced the Building and Construction Industry in 1999
4
, named as 

Security of Payment Act (SOP). The UK Act was established to disband all types of 

disputes. Accordingly, it separates the statutory payment procedure that is aimed at 

improving poor payment practices, from the statutory adjudication as an efficient 

mechanism in solving other disputes. Whilst the NSW Act is not as inclusive as UK 

Act, it mainly focuses on the progress payment disputes. 

Consequently, those two different mechanisms with different approaches were the 

leading models in some other countries to establish their Statutory Acts. In 2002 the 

New Zealand
5
 has introduced its Act, followed by Singapore in 2004

6
, and recently 

Malaysia in 2012
7
.  

                                                
2
There is other type of adjudication, which is the contractual adjudication; this refers to the contractual 

procedures agreed between the parties to appoint neutral and impartial party, who should ensure from the facts 

and the law relating to dispute.  

The contractual adjudication will be discussed in Chapter 3 as a part of this research under FIDIC 1999 form of 

contract as used in the  UAE  
3
 Construction Act Review, Dominic Helps and Julian Bailey Const.- L.J. 2013, 29(1), 41-49  

4
 Building and Construction Industry Security of Payment Act 1999 New South Wales (The NSW Act). The 

NSW Act has been amended twice in 2002 and 2010. 
5
 The Construction Contract Act 2002 New Zealand (NZ Act) 
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In addition to other states in Australia such as; Western Australia
8
, Victoria

9
 and 

Queensland
10

 which is followed either UK or NSW models. 

Nevertheless, this mechanism is appeared to be widely used in some common law 

countries, it has not been yet implemented in the civil law countries such as; France, 

Egypt and UAE, which are using different mechanisms in dispute resolution such 

as; mediation, conciliation, or arbitration. The UAE as one of the booming 

construction industry has many disputes related to non payment since the world 

economic crises in 2008. These disputes have not been solved to date due to the 

long procedures of litigation or even arbitration
11

. Accordingly, this research 

highlights the prospect of introducing the statutory adjudication in the UAE 

construction industry. 

1.1.1 Statutory Adjudication in Some of Common Law Countries 

The UK Act allows either party in the contract to refer a dispute to adjudicator at 

“any time”
12

, whose decision is temporary binding
13

 until a final decision by 

arbitration, litigation, or settlement agreement between the parties. On the other 

hand, the adjudicator’s decision is binding on the parties, that the English courts 

will enforce it with no right of appeal based on the error in fact or law
14

. However, 

either party retains the right to have the dispute re-heard in court or arbitration.  

The decision shall be attained within a specific time frame; the UK Act concludes 

that adjudication involves referring a dispute to an adjudicator, who must issue a 

decision within 28 days, subject to extension of 14 days by the referring party’s 

consent
15

. However, the disputing parties have the right to agree at any time to 

consider the adjudication decision is binding and final
16

. 

 
                                                                                                                                                  
6
 Building and Construction Industry Security of Payment Act 2004 Singapore (Singapore Act) 

7
 The Construction Industry Payment and Adjudication Act 2012 (CIPAA) 

8
 Construction Contracts Act 2004, Western Australia. 

9
Building and Construction Industry Security of Payment Act 2002 amended in 2006, Victoria, 

Australia. 
10

 Building and Construction Industry Payments Act 2004, Queensland, Australia. 
11

 This part will discuss deeply under Chapter 3 
12

 Housing Grants, Construction and Regeneration Act 1996 (UK) s.108(2)(a). 
13

This means the decision remains binding unless the parties replace the decision with other 

permanent method such as Arbitration. Adjudication is not only a non-consensual process arising 

from a statutory right as given under the Act in England and Wales. It is often a consensual process 

and many building contracts, or contracts for professional services contain clauses that provide for 

disputes to be referred to adjudication. 
14

 See footnote 3 
15

 Section 108(2)(d) of the UK Act and Paragraph 19(1)(b) of the Scheme 
16

 Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster. 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=16&crumb-action=replace&docguid=IEDF947D0E44E11DA8D70A0E70A78ED65
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In a way of comparison, the NSW SOP Act entitles only the “person who has 

performed the construction”
17

 (the payee) to seek an adjudication decision. The 

NSW SOP Act
18

 entitles the claimant to proceed to adjudication in case of dispute 

of the progress payment
19

. Accordingly the claimant can recover its payment for the 

work carried out under a construction contract, or for supplying goods or services.
20

 

The NSW Act has a tight limit on bringing disputes over payment claims, which 

provides the adjudicator only 14 days (10 business days) to reach his decision
21

.  

On the other hand, the NSW SOP Act does not require “the commencement of court 

proceedings”
22

 to enforce the adjudicator’s decision which is required under UK 

Act. The enforcement can be simply proceed in two stages, firstly, the claimant to 

apply the adjudication certificate to the authorised nominating authority. Secondly, 

the claimant will obtain “a judgment debt in its favour”
23

, as long as he filled the 

certificate to the court. Thus, it is a fast-track process to enforce the adjudication 

decision. 

Therefore, from the mentioned above we may conclude some advantages of the 

Statutory Adjudication that; the decision shall reach within a very tight time as of 

28 days under the UK Act or 10 business days under the NSW SOP Act. Moreover, 

the decision shall be temporarily binding on the parties unless finally determined in 

arbitration or legal proceedings. 

1.1.2 Mechanisms for Dispute Resolution in the Civil Law Countries. 

As mentioned above this mechanism has not been yet introduced in the civil law 

countries, however, some other mechanisms are used as dispute resolution 

mechanisms. The UAE, as a civil law country, categorises dispute resolution  

mechanisms into two groups  namely the non formal methods such as mediation, 

and the formal methods such as arbitration.  

Mediation is defined as the involvement of a third party to assist the disputing 

parties in reaching an amicable settlement. Mediation as confidential and non 

binding dispute resolution cannot be invoked unless the mediation agreement is 

signed. In addition to mediation some other informal methods are used in the 

construction industry of the UAE such as conciliation.  

                                                
17

See footnote 3 
18

 Building and Construction Industry Security of Payment Act 1999 No 46. 
19

 Rights to progress payments. 
20

 Section 3 
21

 Sections 21 
22

 See footnote 3 
23

 See footnote 3 
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In February, 1993 Abu-Dhabi established a specialized centre to settle any trade 

disputes through conciliation and arbitration
24

. Conciliation is managed by a 

certified mediator from the centre or who can be selected with consent of the 

disputing parties. However, his decision is not binding to any of them, but it can be 

considered as a recommendation helping the parties in solving the disputes. 

Moreover, Hi Highness Sheikh Mohammed bin Rashid Al Maktoum, Ruler of 

Dubai, introduced a center for amicable settlement in 2009
25

. This center considers 

any dispute not exceeding of AED 50,000 as of the amendment in 2012
26

. However, 

it excludes the labour or personal disputes.  

The other mechanism used as a formal mechanism is arbitration, which has been 

used since at least ancient Greece
27

. Records of disputes between cities were being 

resolved by a binding decision of a neutral third party (akin to arbitration). While on 

the relationship between arbitration, and the Arab/Muslim world significant 

progress has been observed, many issues remain unsolved. For example; some Arab 

Courts have rejected some arbitral awards on domestic policy grounds. In effect, the 

New York Convention (NYC)
28

 authorizes some state courts to refuse to enforce an 

award when they discover it contrary to the public policy of that country. This can 

be explained by conflicts with Islamic Law or general public policy prevailing in 

the Arab countries. Awards providing for the payment of interest prohibited as Riba 

under Islamic Law, or certain types of insurance and financial transactions 

prohibited as Gharar under Shari’a are examples of contravening awards. 

However, one of the major fundamentals, the award should be “final” and 

“binding”; accordingly it is widely used in the UAE. Nevertheless, as stated under 

UAE law it is prohibited in some cases
29

. Article 203(4) mention that, arbitration is 

not permissible either in matters “…are not capable of being reconciled”, or to the 

employment contract and insurances.
30

 

 

 

                                                
24 Federal Law No. (26) OF Concerning the Establishment of Conciliation and Arbitration Committees. 
25 Law No. (16) of 2009 Establishing Amicable Settlement of Disputes Centre in Dubai 
26 Law No. (20) of 2012 amendment  Amicable Settlement of Disputes Centre in Dubai 
27

 Arbitration in the Ancient Greek World, William J. Chriss, University of Texas 
28

New York Convention 1958, has been ratified by 146 countries including those of central and 

Eastern Europe and Asia. Latin America nations have been the most reluctant to ratify this treaty.  
29

Article 203(4), Federal Law No. 8 of 1980. 
30

 Federal Law No.2 of 1987 
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1.2 Research Problem 

As shown above, the countries which have implemented specific legislation of the 

statutory adjudication have a better chance to improve the payment process in the 

construction industry. Accordingly, the objectives of this research are to examine 

the prospects of introducing the same mechanism in the UAE construction industry. 

This will be done by discussing the advantages of the statutory mechanism as a 

temporary binding decision of resolving dispute resolution in the UK, NSW, and 

other common law countries. It will later examine whether or this mechanism is 

suited for the UAE construction industry , and whether it can improve the payment 

practice in the construction industry. As a second object this paper addresses the 

stumbling blocks that may be faced when introducing this mechanism under UAE 

law.  

1.3 Research Question 

This paper attempt to answer the following research questions: 

I. What are the main reasons for disputes in the UAE construction industry? 

II. What are the prospects of introducing the statutory adjudication in the UAE 

construction industry? 

1.4 Aim and Objectives 

The aim of this research is to  establish the prospects of introducing statutory 

adjudication in payment disputes or damages disputes  in the UAE construction 

industry. The aim is supported by the following objectives: 

a) To discuss the advantages and disadvantages of using statutory adjudication 

schemes  under the UK, NSW SOP Acts and other countries. 

b) To examine the key features of dispute resolution mechanisms in the UAE 

and establish whether there is a need of introducing the statutory adjudication 

in the UAE Construction industry. 

1.5 Research Methodology 

The objectives can be achieved through literature review by obtaining the required 

information from different sources such as; journals, books, and articles. In 

addition interviews with experts will be conducted for the purposes of this study. 
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1.6 Significance of Research 

This research examines the efficiency of using statutory adjudication in dispute 

resolution and payment recovery under UK, and NSW Acts. The UK was chosen 

as a case study because this is where statutory adjudication was first introduced, 

and it has developed a significant body of case law that illustrates its operation. 

The NSW Act was also chosen as a case study because it is regarded as the main 

alternative version to the UK regime, having different coverage as it mainly 

focuses on progress payment disputes. As an aim of improving the dispute 

mechanism in the UAE, a proposal of using statutory adjudication in the UAE will 

be introduced, in addition to some law issues under the UAE Civil Code that shall 

be considered.  

1.7 Structure of the Dissertation 

The research consists of five chapters as summarized below:  

1. Chapter one provides an overview of the research by providing a general 

background. This chapter shall identify the research problem; answer the 

questions of research, and the significance of the research. 

2. Chapter two provides the usage of statutory adjudication under both of the 

UK, and NSW Acts. This shall present the advantages of using those acts in 

dispute resolution in regard of expediting the dispute process and 

recovering the payment. 

3. Chapter three provides the unique characteristics of the UAE construction 

industry in regard of dispute resolution and payment, and the commonly 

used methods of solving the dispute resolution in the UAE construction 

industry. 

4. Chapter four shall address the obstacles of implementing the statuary 

adjudication in UAE, and how can be overcome.  

5. Chapter five provides the interviewees’ results, analysing the collected 

data.  

6. Chapter six draws all the findings, recommendation, proposals for the 

future researches and conclusion. 
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Chapter 2 

Statutory Adjudication in the UK, and 

the NSW 

 

This chapter provides comparative studies between the statutory adjudication 

schemes under UK, and NSW Acts, discussing the key provisions in each of them, 

and their major differences. This chapter will also highlight the operational  

problems in both mechanisms. 
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2.1 Statutory Adjudication in the UK 

In the UK, contractual adjudication was known but not regularly used. In 1976, 

Green Form of the Nominated Subcontract which was applied to sub-contracts 

under Joint Contracts Tribunal (JCT) form 1963 edition introduced contractual 

adjudication. It was mentioned that, in case of any disputes between the contractor 

and the subcontractor, the latter was entitled to request action by the adjudicator 

who would be able to make a binding decision until later arbitration
31

. In the case of 

Dawnays v Minter
32

 the Court of Appeal held that; the certified monies under the 

green form symbolized a private type of debt. Therefore, the UK construction 

industry had the intention to introduce another mechanism due to the excessive cost 

in arbitration or litigation, in addition to the delay to reach a reasonable decision. A 

statistic showed that; “the mean duration of instruction to conclusion was 34 

months” and “the costs of a total party action involving a typical £ 200,000 dispute 

would total at least £ 165,000”
33

.  

The payments’ problem as one of the major problems in the industry had been 

highlighted by Sir Michael Latham in his report entitled “Trust and Money”. The 

report mentioned that; non payment or using conditional payment created many 

problems in the project’s cash flow, which generated many disputes in the 

construction industry.
34

 This report was followed by another report by Latham 

named as “Constructing the Team”
35

. The report presented that, from 1989 until 

1994 over 35,000 companies related to construction became insolvent. Both reports 

displayed the major problem of delay payment and its negative effect on the 

companies in the construction industry. Accordingly, the reports included some 

recommendations such as avoiding the conditional payment in addition to the needs 

of statutory mechanism to improve the dispute resolution practices, and the progress 

payment. Latham had a different point of view when he considered the adjudication 

as “an interim yet binding form of dispute resolution that would take place during 

the currency of a project”
36

 These recommendations were discussed in parliament 

that finally included in the UK Act.  

                                                
31

 Adjudication in Construction Contracts-John Redmond-Blackwell,2001 
32

 Dawnays v Minter [1971] 1 WLR 1205; 1 BLR 16 
33

 See footnote 28 
34

Michael Latham, Trust and Money: Interim Report of the Joint Government/Industry Review of 

Procurement and Contractual Arrangements in the UK Construction Industry. HMSO, 1993.   
35

Michael Latham, Constructing the Team: Final Report - Joint Review of Procurement and 

Contractual Arrangements in the United Kingdom Construction Industry. HMSO, 1994   
36

Construction Act Review Dominic Helps and Julian Bailey-Construction Law Journal 2013. 
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Accordingly, the main aim of the UK Act was to improve the practice in the 

construction  industry
37

 The Act mainly introduced to support the weaker 

contracting parties, normally the subcontractors against the more powerful parties 

which normally the employer or the contractor
38

. A statistic in April 2008 showed 

that; the highest percentage between the disputing parties was between the main 

contractor and domestic subcontractor with a percentage of 47 % of the total 

disputes. This followed by a percentage of 37% between the client and the main 

contractor as disputing parties.
39

  

2.1.1 The Adjudication Provision 

As mentioned above, the UK Act
40

 provides the statutory right of either party to 

refer a dispute to adjudication at any time
41

. This notice of adjudication shall be in 

writing, and can be issued during the execution of the works or after its completion. 

Moreover, the notice may deliver by hand, email, or facsimile, and shall be valid as 

long as received from the other party
42

. 

The parties have a statutory right as opposed to a contractual right, to refer any 

disputes to adjudication. Even if the contract does not include any adjudication 

provisions, then the scheme will apply as implied terms. The Act reserves the 

parties’ right to arbitrate if they are not happy with the adjudication decision
43

.  

 

 

 

 

 

                                                
37

Ramsey J in North Midland Construction Plc v AE&E Lentjes UK, Ltd [2009] EWHC 1371 (TCC) 

said that the purpose of the Act was evidently to make improvements in the construction industry by 

providing both a rapid dispute resolution method and also more certain payment provisions for the 

construction industry.   
38The development of Statutory Adjudication in the UK and its relationship with construction 

workload-Peter Kennedy, Janey Milligan, Lisa Cattanach and Edward McCluskey. 
39

 See footnote 33 
40

 Section 108 
41

 Section 108 (2)(a) 
42

 Adjudication in Construction Contracts-Blackwell-John Redmond-Page 66 
43However under-Limitation Act 1980-Section 5-the parties are bound to proceed with arbitration within 

the specified period. If the contract not signed as a deed the time limit will be 6 years, while if signed 

as a deed it will be 12 years from the time of breach the agreement. Accordingly adjudication 

proceedings cannot be started after six years. 



   

Page 16 of 56 
 

Pre-Agreed Mechanism of Resolving Disputes 

Even if the parties have a contractual provision to use any other mechanism rather 

than adjudication, still they have the right under the Act to refer to adjudication. In 

R.G. Carter Ltd v. Edmund Nuttall Ltd
44

, when the contractor defended that, the 

subcontractor could not proceed with adjudication as long as they agreed to refer 

any dispute firstly to mediation. The Judge held that; the unenforceable mechanism 

of mediation fettered the right to refer a dispute to the adjudication. Therefore, the 

contractor can proceed with adjudication even if a prior agreement to use a different 

mechanism in resolving the dispute has been agreed. Thus the adjudication is a 

compulsory mechanism which shall be applied to the specified construction 

operations, and contracts under the Act. However, we may ask does the Act cover 

all projects and contracts in the construction industry? 

Excluded Operation  

Section 104 of the HGCRA defines a construction contract as an agreement for 

carrying out of construction operations by others, these operations should include 

all the construction works, while excluding some certain operations as mentioned 

under section 105. The excluded operations such as; mining, assembly, power 

generation, production of chemicals, installation or demolish of the plant where the 

primary activity is nuclear processing, drilling for oil and gas.
45

 Any underground 

or tunnelling works related to mineral extraction. Installation or demolish of plant 

or machinery, and any steel works to support such activity. Repair and installation, 

which used for artistic works
46

. 

However, it was discovered that, the Act excludes some operations in the agreement 

between the employer and the contractor; whilst included the same in the agreement 

between the contractor and subcontractor. This matter was obvious in the case of 

Palmers Ltd v ABB Power Construction Ltd 
47

 The judge stated; “...It is perfectly 

possible, and within the statutory scheme, for a contractor‘s operations to fall 

outside the definition of a construction operation yet for a subcontractor providing 

building, foundation or painting services for that contractor‘s work come within the 

definition.”  

                                                
44 Edmund Nuttall Limited -v- R.G. Carter Limited (2002) TCC 
45The excluded operations are in conformity with other legislation such as NSW, NZ, and 
contrary to the SG Act, which does not exclude any construction operations. 
46 Adjudication under the NEC,2001-Richard N M Anderson p 154 
47 [1999] BLR 426 HHJ Thornton QC. 
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The contractors highlighted the unfairness of the Act in such matter to have two 

parties working on the same project but with different conditions, 

Also, some other complexity had been created to discover if an activity in a project 

is covered by the Act or not. In Homer Burgess Limited v Chirex (Annan) Ltd 
48

 the 

parties were disputing if installation of the pipes related to pharmaceutical process 

is excluded from the Act section 105 (c) or not? The court held that; the pipe 

installation was part of the process which falls under the excluded operations. These 

different concepts created complexity to understand the logic of the Act, and raising 

other significant disputes to clarify what is included or excluded under the Act. 

Excluded Contracts 

Furthermore, certain types of contracts are excluded from the Act, for instance; the 

employment agreement, residential occupier, finance and development agreement, 

contracting finance schemes, and the concession agreement under PFI scheme are 

also excluded from the Act as of Sections 4, 5, 6 of the Exclusion Order. However, 

the contracts under a PFI scheme such as construction contracts or subcontracts are 

not excluded. In addition to that, the contracts for supply of goods, plant and 

equipment are excluded, unless the contracts include the installation of these 

goods
49

.  

These are significant features to the NSW, and SG Acts which have broad scope to 

cover all types of the construction contracts. Include a supply of professional 

services, labour, and goods contracts. Finally any contract for a construction outside 

jurisdiction shall be excluded. 

In conclusion of the above, the Act does not cover all the construction projects 

which forfeit its meaning. It is illogical for the contractor who builds a power plant, 

or commercial building to find the former project is not covered, whilst the latter is 

covered. This shall create more complexity in the construction industry instead of 

enhancing the construction industry. Riches and Dancaster suggested by using the 

definition of construction as found in Regulation 2 of the Construction (Design and 

Management) Regulations 1994 (SI 1994 No. 3140) added that it would have been 

more appropriate and consistent with the ‘mischief’ the Act is seeking to correct
50

 

 

                                                
48 [1999] CILL 1580. 
49 Section 105(2)(d).   
50 Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster-p25 
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2.1.2 Validation of the Act 

Moreover, the contract shall be covered by the law of the country. It is stated that, 

the contracts shall be carried out in England, Wales or Scotland; otherwise the Act 

will not apply to a contract covered by another country’s law
51

. The same concept 

has been established in most of the Security of Payment Acts (SPA), which covered 

all types of contract whether written or oral except SG Act
52

.   

Accordingly, the UK Act imposes some conditions of the contract in order to be 

applied, which are; 

1. Enable a party to give notice at any time of the intention to refer a dispute to 

adjudication. 

2. Provide a timetable with the object of appointing an adjudicator and referring 

the dispute within seven days of the notice.  

3. Require the adjudicator to reach a decision within 28 days (which the 

adjudicator may extend by up to 14 days if the referring party agrees), or 

such longer period as both parties agree to. 

4. Impose a duty on the adjudicator to act impartially. 

5. Enable the adjudicator to take the initiative in ascertaining the facts and the 

law.   

6. Provide that the adjudicator’s decision is binding unless and until the dispute 

is finally determined by legal proceedings, arbitration or agreement of the 

parties. 

7. Provide that the adjudicator is not liable for anything done or omitted unless 

the act or omission is in bad faith. 

 

 

 

 

 

 

 

                                                
51 Section 104 (7) 
52 Section 4(1) of the SG Act   
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2.1.3 The Adjudicator 

The adjudicator can be named in the contract or can be assigned by appointing 

bodies, such as RICS
53

 or CIOB
54

. In both cases the major significance in the Act to 

ensure that, the adjudicator has a jurisdiction to decide any dispute, which shall be 

enforced by the court.  

Thus the adjudicator should really concern if there is any contradiction with his rule 

might affect the final decision or not. For example conflict of interest will prevent 

the adjudicator from acting impartially, render the court to refuse enforcing his 

decision due to breach of nature of justice. Accordingly, his decision may be 

challenged if he was not empowered by the Act to take a decision
55

 The same may 

be established if the disputed matter related to an operation, which is excluded from 

the Act, or even not defined as construction contract as of sections 104&105
56

.  

The Act imposes some obligations placed on the adjudicator for instance; to reach 

his decision within 28 days from the time of referral which it may extend, as long as 

the disputant parties agreed
57

. Or the case may be declined if he is not capable to 

reach a fair decision within this period. Also, he must act impartially, and 

complying with the rules of nature of justice. Furthermore, The Act provides the 

adjudicator with power to open up, revise and review any decision taken or any 

certificate issued by any person referred to in the contract. Unless the contract states 

that the decision or certificate is final and conclusive  

Error in the Adjudicator’s Decision 

Meantime the Act protects the adjudicator for any discharge of his function unless it 

was in bad faith
58

. Therefore, the error in procedures shall not affect the 

enforceability of the decision. In the case of Carillion Construction v Devonport 

Royal Dockyard Ltd
59

, the Court of Appeal held that; ‘the adjudicator’s decision 

must be enforced, even if there was an error in procedures, fact or law.  

 

                                                
53 Royal Institute of Quantity Surveyors 
54 Chartered Institute of Builders 
55Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster. p280 
56Guidance note: Jurisdiction of the UK construction Adjudicator-Fenwick Elliot 
57 The consent of both parties required for the second extension, however for the first extension the 
consent of the party who refer the adjudication application only required.- Adjudication in Construction 
Contracts-Blackwell-John Redmond 
58 Section 108(4) 
59 [2005] BLR 310 
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However, it is also stated that; the decision will not be enforced if the adjudicator in 

breach of the rules of nature of justice’
60

.  

Accordingly, there are two main areas the court shall consider it as an error of fact. 

The first; if the adjudicator made a decision against a party who is not involved in 

the construction contract. Second, if the adjudicator failed to take into account any 

point or argument.
61

 A successful challenge to an Adjudicator’s decision has been 

established in the case of Pilon Limited v. Breyer Group plc (2010). The defendant 

party Breyer argued that; the Adjudicator refused to consider the defence forwarded 

by them, and he considered only the first party. The judge stated that, the 

Adjudicator had erred in failing to take account of Beyer’s defence, which shall be 

considered as a breach of natural justice. However, un-successfully challenged on 

the adjudicator’s decision had been established in the case of Amec Group Ltd v. 

Thames Water Utilities Ltd (2010)
62

. Mr Justice Coulson held that “Adjudicator had 

made an error of calculation, it would not, as a matter of principle, affect the 

enforceability of his decision”. It was stated that, “...the parties are bound by a 

decision even if it is demonstrably wrong. This could apply to an error of fact, an 

error of law or an error of calculation”
63

.  

Coulson J
64

 stated, as long as the decision made in compliance with the Act, the 

court is not permitted to investigate if the decision is right or not. Added, the court 

shall assure that, the adjudicator has jurisdiction to reach his decision. So the rough 

justice of adjudication has the concept of “pay now, argue later” in case any error of 

the adjudicator’s decision. 

The Role of the Adjudicator 

On the other hand, the adjudicator’s decision builds on how to determine the right 

of the parties under the contract rather than the quality of work
65

. For instance, if 

the dispute related to the quality of concrete works, the adjudicator shall examine 

how the parties are complying with the contract agreement regardless of the quality 

of the concrete. The Adjudicator may award damages for breach of contract or 

professional negligence as held in the case of Gillies Ramsay v PJW Enterprises
66

. 

                                                
60 See footnote 39 
61 Adjudication 2, Module D  2011– Jurisdiction-Nicholas Gould 
62 [2010] EWHC 419 (TCC), 
63Statutory reform in UK construction contracts David Thomas QC Keating Chambers, London 
64AMEC v Thames Water Utilities Ltd [2010] EWHC 419 
65 Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster. 
66 Gillies Ramsay v PJW Enterprises Ltd (27 June 2002). 
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However, the adjudicator must not take any responsibility related to design. For 

example if a contractor instructed by the architect to demolish a wall, then the 

contractor disputed that; the wall should remain. “This is not the adjudicator’s 

function”
67

 to decide whether or not the wall should remain. While his role to 

decide if the contract has been administrated correctly or not. Another role of the 

adjudicator; he shall not decide any matter which had been previously decided by 

another adjudicator. In such case he should immediately resign
68

  

 “Slip Rule” 

Moreover, the (HGCR) Act 1996 does not comprise the “slip rule” term, which 

permits the adjudicator to correct its defective decision. However, the parties may 

agree to include the slip rule as an express term.
69

 The reason behind that, the Act 

has been established to speed the enforcement of adjudicators, thus such term would 

be contrary to the concept of the Act. However, it could be some exceptional cases. 

In the case of Bloor Construction v. Bowmer & Kirkland
70

. The adjudicator 

revisited his decision within few hours, and before the time for issuing a decision 

had been given. Also in the case of YCMS Ltd v Grabiner
71

 when the adjudicator 

had deducted the VAT twice in the interim payment, arrived inaccurate figure of £ 

26,000. As long as the adjudicator discovered his error he revised his decision 

within his jurisdiction.  

However the concept of “slip rule” has been amended under section 140 of the 

LDEDCA
72

, entitled the adjudicator to correct “clerical or typographical error 

(including miscalculations)”
73

. Although the Act does not specify a period in which 

the decision should be corrected, but the Scheme provides five days for such 

correction. Nevertheless, in the case of Edmund Nuttall v Sevenoaks District 

Council
74

, the adjudicator notified the parties after eight days about an error in his 

decision. The court held that, the adjudicator had implied power to amend an error 

slip. 

 

                                                
67

Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster p 232 
68

 HG Construction Ltd v Ashwell Homes(East Anglia) Ltd [2007]-EWHC 144 (TCC) (01 February 2007) 
69

 Construction Act Review: Adjudicators’ Decisions: the Slip Rule (2005) 21 Const.L.J. No. 5 369. 
70

 Bloor Construction (United Kingdom) v. Bowmer & Kirkland (London) Ltd [2000]B.L.R 
71

 YCMS Ltd v Grabiner [2009] EWHC 127 (TCC); [2009] B.L.R. 211; 123 Con. L.R. 202; [2009] C.I.L.L 

2692. 
72

 Local Democracy, Economic Development and Construction Act (“LDEDC Act”) 2009 
73

 Adjudication 2, Module D  2011– Jurisdiction-Nicholas Gould 
74

 Edmund Nuttall Ltd v Sevenoaks District Council [2000] Adj.L.R. 04/14 
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Enforcement of the Adjudicator’s Decision 

The Act stipulated the commitment of enforcing the adjudicator’s decision even if it 

is temporarily binding. Judge Dyson J stated that “...Crucially, it has made it clear 

that decisions of adjudicators are binding and are to be complied with until the 

dispute finally resolved”
75

. Nevertheless, the decision is tentatively determined, it 

was discovered that; the vast majority of parties to adjudication agreed about its 

decision. The statistics
76

 showed that after 5 years of introducing adjudication there 

are between 9,000 and 12,000 notices of adjudication, where less than 2 % had to 

resort to the courts. The practice showed that; 99 % of adjudicator’s decisions are 

accepted by the parties without further action
77

. This result shows that; although 

adjudication decisions temporarily bind in theory however they are accepted as final 

decisions, only in the minority of cases they are altered challenged in court or 

arbitration. 

2.1.4 The Payment Provisions
78

 

Turning now to the most important provision under the Act, which is the payment. 

It was discovered that, the majority of the refereed disputes to adjudication is 

related to payment problems
79

. A statistic conducted in the UK construction 

industry in 2008 showed that; the major 3 disputes were related to, valuation of 

final account, failure to comply with payment provisions, and valuation of interim 

payments. This represented 57% of the total disputes in the industry. 

Therefore, the UK Act gives a statutory right to a party by obtaining interim 

payment, although, it does not have specific provisions of the monthly payments, 

but it has considered a final date for every interim payment separately. Meantime, 

the period between the interim payments to be assigned based on the mutual 

agreement between the parties
80

. However, payment provision shall not apply if the 

parties agreed that, the duration of the work shall not exceed 45 days, or, the 

estimated duration of work is less than 45 days. This meant the completion of the 

whole works was “condition precedent to payment”.
81

  

                                                
75

Macob Civil Engineering Ltd v Morrison Construction Ltd [1999] B.L.R. 93 
76

Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster. 
77

RESTORING THE RULE OF LAW TO FINANCIAL SERVICES COMPENSATION The Defects of the 

Financial Ombudsman Service and Constructive Proposals Reform- Anthony Speaight QC and Peter Hamilton) 
78

 Sections 109-113 
79

 Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster 
80

 Sub-section 110(1)(b) 
81

Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster-Page 58 
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It is usual in the construction industry to consider 30 days as a reasonable time.
82

 

We may say that; occasionally the custom and some authority in common law can 

be implied whenever the Act is silence. Moreover, the Act allows the parties to 

have their own agreement in regard to the amount of payment and the time 

intervals
83

. For example, the payment can be in two stages, the first one after the 

work completion, while the second after the end of the defects period.
84

 

Payment Withhold 

On the other hand, a party in a construction contract has no right to withhold any 

due payment after the final date
85

 “unless an effective notice has been given”
86

. 

Thus whenever the payment becomes due, a party shall notify the other not later 

than 5 days, and the notification shall include the basis of calculation of the due 

amount. Furthermore, the amended Act
87

 secures the constancy of the project’s cash 

flow, when does not allow any party to withhold payment without notifying the 

other party. This notice shall be issued in specified period as agreed between parties 

or as prescribed in the Scheme, which shall be considered as a ground of 

withholding any payment, meantime this amount must be paid before the final date 

for payment.
88

. 

Suspension of the Work 

Thus, the Act entitles the contractor without being considered in breach of the 

contract, to suspend the work if the payment was not paid on the final date of 

payment
89

. However, the contractor shall notify the employer within seven days 

about the ground of suspension which shall be ceased as long as the payment 

released.  This suspension period will be added to the contractor’s project 

completion date, entitles him for any incurred cost as a result of the suspension. 

 

 

 
                                                
82

 D R Bradley (Cable Jointing) v . Jefco Mechanical Services (1989) 6 CLD 7-21, Mr Recorder Rich QC 

sitting as an Official Referee. 
83

 Section 109 (2) 
84

 Meara, C (1999) „Law and its limits‟ Building. 26 March. p.63. 
85

 Section 111 
86
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87
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88 
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89
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 The following diagram summarizes the Scheme payment provisions under the UK Act:  
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2.1.5 Excluded Disputes 

Finally, a question can be raised is the statutory adjudication mechanism can deal 

with all kinds of disputes? This mechanism may not be suitable to deal with claims 

related to professional negligence
90

. Or the disputes related to extension of time, 

whereby the adjudicator cannot grant an extension of time for a party, which only 

can be granted through arbitration or litigation. But he can do to declare the 

entitlement of extension of time. The advantage of such decision that has protected 

the contractor from being liable to pay the liquidated damages
91

.  Thus it may be 

inadequate for a dispute with complex claim
92

.   

However, the statistics showed that; two-third
93

 as a means of the respondent in 

Scotland considered an adjudication as an effective mechanism used by the legal 

practitioners. Other statistics highlighted that; the most appropriate ADR in the 

construction field was the adjudication.
94

 This shall represent the widely use of 

adjudication in the construction industry.  

 

 

 

 

                                                
90 Construction Contract Law,third edition, John Adriaanse 
91 Construction Adjudication-Second Edition-Blackwell-John L Riches& Christopher Dancaster p234. 
The extension of time can be granted only through arbitration or litigation. 
92 Adjudication and Dispute Review Boards – the next wave in ADR-Dr Donald Charrett 
93COBRA 2011 
94COBRA 2011-Table 4 
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2.2 Statutory Adjudication in the NSW 

In 1897 the NSW had introduced an Act named as Contractors Debts Act 1897, in 

order to reserve the right of the workers and tradespeople to get paid during the 

construction of the NSW
95

. Therefore, the NSW has the concept of reserving the 

parties’ right by introducing the SOP Act in 1999, and helping the payees of 

improving its cash flow. The Act has been introduced with the main role of 

expediting the payment recovery, and solely entitles the payee to refer any dispute 

to adjudication. This narrow scope of the NSW Act is deferred from the UK Act, 

which included all types of disputes including the payment disputes. Accordingly 

the focus of the Act on the payment disputes shall improve the cash flow of the 

contractors, subcontractors, suppliers and consultancies in the construction industry. 

The NSW Department of Finance and Services reported that in the duration 

between 1
st
July, 2011 to 31

st
 March 2012 the frequency of the claimed amount 

between less than $5000 to just under $250,000
96

. This meant the huge demand of 

the small to mid range contractor/subcontractor of this mechanism. 

Moreover, it was reported that; contractors and subcontractors often faced problems 

due to prevalent poor payment practices in the NSW construction industry. (ACR) 

1998 Reports
97

 showed that; the number of insolvencies construction companies in 

the NSW is three times higher than other states in Australia. Accordingly, the 

disputes represented a huge loss in the NSW construction industry, in 2009 it was 

estimated that; $ 7 billion per year is the total loss in the construction industry as 

wastage from disputes
98

. Therefore, the main aim of the NSW Act to protect the 

smaller firms (contractors/subcontractors) from insolvency by improving its cash 

flow. 

The Security of Payment Acts in NSW
99

 and SG
100

 as a developed Act of the NSW, 

have entitle the payees to receive, and able to recover the progress payment of tall 

types of construction works
101

, goods, and services
102

.  

 

                                                
95 COBRA 2011 
96 Statutory Adjudication in Australia: Analysis of Adjudication Activity in New South Wales-Michael C. 
Brand and Jinu Kim-RICS COBRA 2012 
97 Australian Corporate Reporting   
98 Build Law-Dispute Boards in Australia–The Story So FAR-Dr. Donald Charret-15 September, 2012 
99 New South Wales-Building and Construction Industry Security of Payment Act 1999 No 46 
100 Building and Construction Industry Security of Payment Act 2004, Singapore 
101This include but not limited to; alteration, repair, restoration, maintenance, extension, demolition or 
dismantling of buildings or structures forming, or to form, part of land (whether permanent or not),  
102 Construction Act Review, Dominic Helps and Julian Bailey Const.- L.J. 2013, 29(1), 41-49 



   

Page 26 of 56 
 

2.2.1 The Inclusion and Exclusion from the Act 

The Act shall apply to the construction contract whether written or oral, even if the 

contract is expressed to be governed by the law of a jurisdiction other than NSW
103

.  

However, the Act does not apply to a construction contract carried outside the 

NSW.
104

 Furthermore, some construction works are excluded from the Act such as; 

the drilling for natural gas or oil and mineral extraction, and all the underground 

works for that purpose
105

. PFI Project Agreements are excluded from the 

legislation; statutory adjudication nevertheless applies to the first tier subcontract 

between the SPV and the EPC contractor as well as to sub-subcontracts. 

2.2.2 Time of Payment 

The Act reserves the contractor’s right to receive the payment even if there is no 

provision in the contract of the due date of payment. This due date will be 

considered as the tenth business day after the payment claim is made.
106

 

Accordingly, the Act entitles the claimant to apply an adjudication application 

under some conditions such as; “the scheduled amount indicated in the payment 

schedule is less than the claimed amount indicated in the payment claim. Or the 

respondent fails to pay the whole or any part of the scheduled amount to the 

claimant by the due date for payment of the amount”
107

. This only applies if the 

claimant has notified the respondent within 20 business days from the due date for 

payment, and the latter has been given 5 business days to provide the former with 

his payment. Moreover, the application shall be in writing, and “to be made to an 

authorised nominating authority chosen by the claimant”
108

 

2.2.3 The Adjudicator’s Decision 

The adjudicator can only be appointed by an Authorised Nominating Authority 

(ANA), this shall be chosen solely by the claimant
109

, to avoid any conflict of 

interest. At any time after loading the adjudication application, the subcontractor 

(payee) can serve upon the main contractor’s Principle 

 

                                                
103 Choice of law, jurisdiction and ADR clauses-6th annual Contract Law Conference 26-28 February 2008 
& as stated under Section 7 of NSW Act. 
104 Section 7 
105 Section 5 
106 Section 11 
107 Section 15&16 
108 Sections 17 (3)(b) 
109 Building and Construction Industry Security of Payment Act 1999 (NSW) s. 17(3)(b) 
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a ‘payment withholding request’. This shall help the subcontractor to claim its due 

moneys directly from the main contractor’s Principal who shall act quickly and 

deduct the same amount from the main contractor’s (respondent’s) due moneys
110

. 

In such failure of the Principal to do so, he will be jointly liable with the respondent 

to pay the adjudicated amount
111

 The NSW court of appeal gave statutory 

adjudication to the adjudicator as the case of Brodyn Pty Limited T/as Time Cost 

and Quality v Davenport & Anor
112

  

The adjudicator’s decision shall be reached within 10 working days
113

; and has the 

authority to determine the progress payment in addition to any interest charges may 

apply for the unpaid amount
114

.  If he fails to determine the application within the 

certain time, the claimant has the right to withdraw the application and apply for 

new application
115

 . Meantime the respondent shall pay the determined amount 

within 5 business days after the adjudicator’s decision
116

. Once the adjudicator's 

decision has reached, it cannot be superseded with another adjudicator, which called 

“adjudicator shopping”. The NSW court of appeal held that; as long as the 

entitlement of payment or decision has been reached by one adjudicator, the 

decision shall be compulsory on any subsequent adjudicator. However it is worth to 

say that, the adjudicator does not have statutory immunity under the Act but he does 

have it as a part of the contractual machinery.
117

 

2.2.4 Work Suspension, and Payment Withhold 

Furthermore, the claimant has the right to suspend the works in case the respondent 

failed to pay the adjudicated amount that's not considered as a breach of the contract 

agreement
118

. The unpaid amount of interest shall be added in the adjudication 

certificate
119

 then it will be part of the adjudicated amount.
120

 The Act provides the 

claimant with many remedies if the respondent fails to pay the adjudicated amount 

such as; selling the respondent’s computers, cars, goods, land or even if he is owed 

money by a third party, then the claimant can obtain an order from the court to 

receive that amount.  

                                                
110 Building and Construction Industry Security of Payment Act 1999 (NSW) s. 26A 
111 COBRA 2011 
112 [2004] NSWCA 394 
113 Sections 21 
114 Sections 22 
115  Section  17 
116 Sections 23 
117 ADR and Adjudication in Construction Dispute, Peter hibberd & Paul Newman, Blackwell Science 1999  
118 Adjudication Resolution In Real Time-Shanthi Supramaniam, 2007 
119 The adjudication certificate can be filled as a judgment for a dept in any court.-Section 25 
120 Sections 24 (4) 
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On the other hand, the Act entitles the main contractor to withhold any adjudicated 

amount of his subcontractor, which may request by a third party such as; goods or 

service’s supplier.
121

  

In conclusion the Act provides a fair security for all involved parties in the 

construction contracts to receive their payments in specific time. Morris stated that 

“The Act was designed to ensure prompt payment and, for this purpose, the Act set 

up a unique form of adjudication of disputes over the amount due for payment”
122

 

This shall improve the payment practice in the construction industry of NSW, and 

the contractor’s cash flow. As published by the NSW Department of Commerce “if 

adjudication is not effective, industry participants will simply not use it”
123

. 

However, the Act does not secure the payment but only minimizing the risk of non 

payment
124

. 
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Chapter 3 

Methods of Dispute Resolution in the 

UAE 

 

This chapter shall present some of the methods are used to solve the dispute in the 

UAE construction industry, and whether it is effective or shall be improved. Also 

this chapter shall highlight the some Articles mentioned in the UAE Civil Code in 

that regard. 
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3.1 Dispute in the UAE Construction Industry 

The UAE examined the growing of payment disputes during the world economic 

crises in 2008. Liquidity was an issue and the employers revisited their minds for 

holding the projects for some time, this created many problems to the contractor, 

subcontractors and suppliers in the construction industry. The disputes had been 

severely increased in the UAE during the downturn period between 2008 and 2009. 

As mentioned in Prolead’s report
125

; the total amount of the suspended projects was 

approximately $ 400 billion. Accordingly, the UAE had huge demand of using 

dispute resolution mechanisms. As stated above, the most common mechanisms 

used are; the arbitration as a formal method, or informal methods such as; 

mediation, conciliation or negotiation, which its decisions are not binding, and 

cannot be enforced without legal agreement.  

3.1.1 Mediation as Informal Dispute Resolution Mechanism 

As stated above, the mechanisms of dispute resolution in the UAE either informal 

such as mediation or formal such as arbitration. Mediation, as informal method can 

be processed by a court which named as-In Court Mediation or it can be conducted 

by practitioners which named-Out Court Mediation. The former is processed by 

the judicial conciliation/mediation department which attached by the court of first 

instance. The judicial department does not require the consent of the disputant to 

refer the dispute to the conciliation committee
126

. Consequently, if the settlement is 

reached and signed under the auspices of the Centre of dispute resolution “will be 

directly enforceable in the Dubai courts as a writ of execution”
127

. Whilst the Out 

Court Mediation conducted by the intervention of a third party, who has no 

authority to enforce the decision without prior mediation agreement. This 

agreement entitles one party to sue the other in case of breach of the agreement.  

 

 

 

 

 

                                                
125 Prolead ‘Insights-United Arab Emirates, an investigation into the current and future state of the 
construction industry’(Report) (2009) 
126Appointed by the Ministry of Justice (Federal Law No. 26 of 1999 regarding establishing reconciliation  
committees in the Federal Courts (Reconciliation Committee Law) 
127 The Dispute Resolution Review-Third Edition-Richard Clark 



   

Page 31 of 56 
 

3.1.2 Arbitration as Formal Dispute Resolution Mechanism 

Arbitration as the formal mechanism which commonly and preferably used as a 

model of dispute resolution
128

 started to lose its leadership due to its unfavourable 

characteristics in terms of time and cost. The final decision takes long time which 

may reach over 1 to 3 years or more. In addition to that, arbitration one of the more 

expensive mechanisms that in some cases cost more than the court expenses, 

especially whenever using panels of three.
129

 Furthermore, arbitration does not 

accept the oral agreement; therefore the parties have the right to refer the dispute to 

arbitration only if they have prior written agreement. 

Practically, the arbitration can only conduct after completion of the project or in 

case of termination of the contract agreement. This means, many disruptions can be 

caused to the payees’ cash flow during this long time. Nevertheless, if the panel of 

arbitrators reaches the final decision and the court finds the award or the 

enforcement is contrary to the public policy, then it will be refused.
130

 Dubai Court 

of Cassation
131

 held that “the arbitrator failed to require the witnesses to swear an 

on oath in the manner prescribed by the civil procedure code, the Dubai courts more 

lately seem to be reluctant to interfere with the merits of the award”. Even if the 

decision is valid still the award cannot be enforced without an order from the court. 

This shall highlight the complexity of enforcing the arbitral award even if it is valid 

and due. 

Finally, the decision is not subject to be appealed if there is any mistake by the 

arbitrator in terms of fact or law. This means many disruptions are caused to the 

disputant parties during the construction stage which is negatively affecting the 

project. On the other hand, the small to mid range subcontractors who cannot 

financially afford the arbitration cost will lose their rights to get paid on time. In 

fact, “arbitration is not suitable for every dispute”
132

 

 

 

 

 

                                                
128 Construction Contract Law,third edition, John Adriaanse p356 
129 The system of arbitration in the U.A.E. : problems and prospects-Busit, Obaid Saqer 1991 
130 The system of arbitration in the U.A.E. : problems and prospects-Busit, Obaid Saqer 1991 
131 Bechtel v The Department of Civil Aviation of the Government of Dubai in 1994 
132 England, Wales and Northern Ireland- Arbitration Guide,IBA Arbitration Committee Andrea Dahlberg, 
and Angeline Welsh 
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3.2 Dispute resolution under UAE law 

Nevertheless, the UAE Civil Code
133

 has included some Articles to reserve the 

contractor’s and employer’s rights of payment. However, that contained a lot of 

discrepancies that still need to be improved. Article 879 as an example states; “if 

the work has a beneficial effect on the property the contractor can retain it till he is 

paid...” In such case many questions can be raised; what is the beneficial effect? , 

and what is the maximum delayed duration can confer the contractor such right? In 

addition to that; it does not oblige the contractor to notify the employer before such 

action. Moreover, it may interpret to give additional rights for a contractor who is 

not entitled. Shanab,
134

 mentioned that; ‘the contractor not only can retain the 

property but also can retain the plant, and material provided by the employer 

whether used in the construction or not’.  

Another example is Article 885 which entitles the employer to pay the total due 

monies of the contractor only after completion of the project. This shall create 

numerous problems between both parties and negatively affecting the contractor’s 

cash flow. In Walton
135

 studies which relied on the observation made by Lord 

Denning
136

 mentioned that “There must be a ‘cash flow’ in the building trade. It is 

very lifeblood of the enterprise.” Thus, the negative cash flow of the contractor 

shall adversely affect the construction industry and its constancy. Subsequently, the 

long process and excess cost of arbitration or other methods no longer served the 

problems of cash flow. 

Furthermore, it is not an easy task for the judges in the UAE to deal with the 

complicated disputes in the construction industries. Therefore one of the 

disadvantages of litigation, the courts normally assign an expert to decide the 

disputes, which normally takes long time to reach the final decision. 

 

 
                                                
133 Federal Law No. 5/1985 amended by Federal Law No.1/ 1987. This code has been established based 
on the Egyptian Civil Code. (Accordingly some Egyptian books have been used) 
134 Explanation of Provisions of Muqawala Contract-Dr.Mohamed Labib Shanab-(2nd edn Monshaat El 
Maaref, Alexandria 2008)-Page 130 
UAE Civil Code has been established based on the Egyptian Civil Code. (Accordingly some Egyptian 
references have been used) 
135 "CASHFLOW" The Life Blood of The Building Industry-The importance of maintaining interim 
payments. 
136Dawnays Ltd v FG Minter [1971] 2 All ER 1389, cited with approval in Gilbert-Ash (Northern) Ltd v 
Modern Engineering (Bristol) Ltd [1973] 3 All ER 195, at 214 (HL) Lord Diplock   
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From the mentioned above we may conclude that; neither the informal method nor 

the formal have satisfied the demand of the construction industry in the UAE. Even 

the Articles mentioned in the Civil Code to protect the parties shall be modified 

whereby it has many ambiguous areas. Thus, the thirstiness in the construction 

industry to have another inexpensive and quick mechanism of solving the disputes 

in the UAE still exists.  
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Chapter 4 

Contractual Adjudication under FIDIC 

Contract. 

 

This chapter presents a different type of adjudication which is the Contractual 

Adjudication as mentioned in some forms of contracts such as FIDIC. This type of 

adjudication is considered as a condition precedent before proceeding with 

arbitration for a contract under the FIDIC form. Also this chapter shall highlight 

some law issues under the UAE Civil Code that might be faced while introduce the 

statutory adjudication in the UAE. 
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4.1 Adjudication under FIDIC Contract. 

To introduce the prospect of implementing the statutory adjudication in the UAE 

construction industry, we shall firstly refer to the common adjudication used in the 

UAE under some forms of contract such as FIDIC 1999. For simplicity, this paper 

will discuss the negative time impact of the contractual adjudication on the 

construction industry under Red
137

, and Yellow
138

 books of the FIDIC 1999. 

The DAB 

In case any dispute may arise between the employer and the contractor, an impartial 

and independent panel should be assigned. This panel called the Dispute 

Adjudication Board, and contained of one or three persons. The DAB’s role is to 

settle the disputes between the parties as a condition precedent before referring the 

case to arbitration. Meantime the DAB should be assigned at the beginning of the 

project; however, this practice is not applicable due to its extra cost.   

The long processes of such mechanism shall negatively affect the contractor’s cash 

flow due to its long procedures. The process starts with the parties who shall 

“jointly appoint the DAB”
139

 by mutual agreement. This matter shall be the initial 

step to delay resolving the dispute if any party does not agree on the adjudicators
140

. 

The duration can be extended up to 42 days until an official entity can appoint the 

DAB. Then the DAB shall give its decision within 84 days, this followed by 28 

days as a period of appeal by any party whom does not agree about the DAB 

decision. Finally, if the parties do not reach an amicable settlement they may refer 

the case to arbitration after 56 days from the date of raising any party’s 

dissatisfaction. This means the contractor may suffer disaster delay for more than 

140 days from appointing the DAB by official entity until reaching the DAB 

decision. Even though this period may be extended if any of the disputing parties 

refer the case to arbitration.The statistics presented by Hughes and Shinoda
141

 

mentioned that, all the contractual parties feel that; the adjudicators shall not make a 

recommendation but decisions, this reflects the un satisfactions of the tight role of 

the adjudicator.  

                                                
137 Conditions of Contract for Construction, First Edition 1999 
138 Conditions of Contract for Plant and Design-Build, First Edition 1999 
139 Sub-Clause 20.2 
140 It maybe sole adjudicator or board of 3 adjudicators. The same agreement shall be obtained in case of 
terminate the DAB appointment. 
141 Achieving Satisfactory Contractual Terms for the Engineer’s Role. Will Hughes and Hiromu Shinoda, 
1999 
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However, it is obvious that, the contractor bears all the risks of the negative cash 

flow for a long time, such delay of payment may lead him to bankruptcy. Therefore 

statutory adjudication was therefore conceived to provide quick relief to these cash-

starved of the contractors, subcontractors, suppliers, and consultants, who named as 

the payee. We may conclude that, the FIDIC provisions are not complying with the 

statutory adjudication under UK or NSW Acts, due to its extended timescale. 

Meantime, the DAB decision is reached based on the arbitration panel’s 

interpretation of the contract, or any other documents, rather than the fact of law. 

Furthermore, the adjudication in the UAE is not regularly used due to the shortage 

of legislation of enforcing the DAB decision.
142

 Therefore, in order the adjudication 

to be effective it should be statutory rather than contractually. It is worth to mention 

that; the DAB provision had not been included in FIDIC 1987
143

. However this 

forum considers only the Engineer’s decision under Clause 67, when mentioned 

that, in case of any disputes between the contractor and the employer. The engineer 

shall take a decision within 84 days, and if he fails to take a decision or the decision 

has been refused by any parties then the dispute may refer to arbitration. Hence 

many contract agreements still based on the FIDIC 1987 form, this means the 

absence of usage the DAB to solve the disputes between the parties. This shall 

reflect the narrow usage of the contractual adjudication in sorting out the disputes in 

the UAE construction industry.  

In a way of comparison the statutory adjudication does not require the consent of 

the parties in order for the dispute resolution to take place. Meantime it is 

compulsory by law contrary to the contractual adjudication. In addition to that, it 

has a very tough time to reach the final decision as of 14 days as NSW Act or 28 

days as of the UK Act. Meantime, it is supported by special legislation which 

rendered its decision to be enforced even if it is defined as a temporary decision. 

However, in order to propose statutory adjudication in the UAE construction 

industry we shall answer this question. What are the construction law issues under 

UAE law that might be faced to introduce the statutory adjudication? 

 

 

                                                
142 EC Harris, Practical experience in the international application of the NEC 
143 Condition of Contract for Works of Civil Engineering Construction-Forth Edition 1987 
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4.2 Construction Law Issues under the UAE Civil Code Versus the Statutory Adjudication.  

I. Excess quantities. 

It is well known that, the concept of the re-measured contract is deferred from 

the lump-sum contract. In the former the risk of any excess quantities shall be 

borne by the employer while in the latter the risk is borne by the contractor. 

However, the civil code has dismissed that role under Article 886 when stated 

that, the contractor is liable to notify the employer for any excess quantities in 

the re-measured contract
144

. If the contractor fails to do so, he will lose his 

entitlement to claim any extra amount of these quantities. In addition to that 

the employer has the right to terminate the contract without any compensation 

to the contractor for the mobilization, plant, and material; nevertheless it is not 

the contractor’s fault.  

This Article contained many ambiguous, for instance; how we can assess the 

excess quantities while the project is not yet completed. Also, why the 

contractor shall bear such risk while the bill of quantities had been prepared by 

the engineer. Also this Article contradicts with the FIDIC form of contract as a 

widely used form of contract in the UAE. The FIDIC does not state any 

notification in such excess of quantities and the notice only required incase of 

additional payment. It was noticed that, the ambiguity of Article 886 (1) made 

the situation worse in the construction industry. 

According to that; if there is any dispute between the contractor and the 

employer in regard of due payment which linked to extra quantities. In such 

case, if the payee requires the interference of statutory adjudication to obtain 

its due amount, then the case will be dismissed. Whereby, the statutory 

decision to award any payment linked to excess quantities will be 

contradicting with the mentioned Article. Thus, to apply the statutory 

adjudication, Article 886 shall be waived in its entirety, in order to apply the 

fairest decision between the disputing parties.  

 

 

 

                                                
144 Article 886 
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II. Payment after Project’s Completion 

As previously mentioned, Article 885 entitles the contractor to receive its due 

payments after completion of the project. This shall contradict with the main 

aim of the statutory adjudication by securing interim payments for the parties 

in the construction contract. The main concept of the Statutory Adjudication 

has to secure the cash flow during the different stages of the construction. 

Thus, in order to apply the Statutory Adjudication, this Article shall be adopted 

by including an interim payment provision. This shall protect the 

contractors’/subcontractors’ cash flow during the different project stages, 

avoiding them to face insolvency incase shortage of the financial liquidity. 

III. Limits Established by Custom
145

. 

As of Article 895, the law entitles both parties to refer any disputes to the 

court, but within custom limitation, that has not been defined in the civil code. 

Accordingly, if any dispute arises between the parties, it will be decided based 

on the interpretation of the court whether this matter is matched with the 

custom or not. It is appeared that, the interpretation is provided by the court 

will vary from case to other based on every judge’s opinion, whereby there is 

no solid ground to define what is the custom limitation. 

However, even if the matter is not contrary to the custom, it may contradict 

with other provisions have been included in the Civil Code. For example as of 

Article 885 which stated the contractor can obtain the payment after the project 

completion. This Article shall contradict with the custom in the UAE, whereby 

it is usual in the construction industry that, the contractor is regularly paid on a 

monthly basis. 

Accordingly, it is recommended to adopt this Article 895 by providing an 

accurate definition of the custom limitation in order not to contradict with any 

provision maybe introduced in the Statutory Adjudication mechanism. 

IV. Liquidated damages, penalties and compensation. 

The UAE law allows the contracting parties to pre-agreed of the compensation 

mechanism by fixing an amount.  

                                                
145 Articles 895 of the UAE Civil Code- Federal Law No. 5: 1985. Amended by Fedral Law No 1 of 1987 
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However, such mechanism is not recognized under the English law, as long as 

the court interprets the liquidated damage required by the client as a 

punishment to the contractor. Then the liquidated damage shall not be applied. 

Whilst this concept of differentiating between the penalties and the liquidated 

damages has not been yet recognized in the UAE. The decision of the Dubai 

Court of Cassation, judgement 138/94 did not distinct between the liquidated 

damage provisions as in this case, and the penalty provision. Furthermore, the 

Civil Code allows the judge to review or even to vary the amount of liquidated 

damage to equal the actual loss, if proofed that, the actual loss is more than the 

agreed amount as liquidated damages.  

However, this shall be considered as unfairness, whereby if the court keen to 

apply any adjustment it should be considered in all circumstances as a general 

rule. Rather than consider it only in the case of damages against the contractor. 

This unfairness toward the contractor shall affect its right in case of applying 

the statutory adjudication decision. Whereby, if any dispute arises related to 

the final payment between the contractor and the employer. Accordingly the 

adjudicator certifies an amount to the contractor at his right for the executed 

work. The employer may argue that, this amount shall be paid as a penalty, 

which has been previously agreed as a lump sum amount. Then the decision 

cannot be enforced, even if the pre agreed amount is unfair.  

Therefore, such provision in the civil law may contradict with the statutory 

adjudication, which enforced the decision of the adjudicator with immediate 

effect until finally determined in arbitration. Accordingly it may recommend 

differentiating between the penalty and the liquidated damage in order to apply 

the statutory provision. 

V. Termination of the Contract Agreement. 

Article 247 of the Civil Code entitles a party to refuse carrying out its 

obligation if the other party is not performing. According to that, if the 

employer refuses to pay, the contractor can refuse to continue with the works, 

this means termination of the contract agreement between both parties. 

However, this Article shall contradict with Article 892 which stipulated three 

provisions in order the contract to be terminated if one of them is valid. First, 

completion of the agreed works, second, mutual agreement, and third by court 

order.  



   

Page 40 of 56 
 

 

Accordingly the contractor is not in a position to refuse completing the works 

unless he obtains one of those three. Therefore, the contractor finds himself not 

in a position to terminate the contract or to suspense the work pursuant to 

Article 247, and he shall continue working pursuant to Article 892. 

  

Pursuant to those Articles the contractor who suffers delays in its payment 

cannot either terminate the contract or suspend the work. This unfairness in the 

provision shall be contradicting with, the main aim of the statutory 

adjudication by securing the right of payment for the weaker party in the 

construction contract. In addition to his right to suspend the work if he did not 

obtain the payment. Therefore, it is recommended to adopt those Articles to 

comply with the main aim of introducing the statutory mechanism in the UAE. 
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Chapter 5 

Results and statistics 
 

 

 

This chapter shall conclude the results outcome from interviewing the experts in 

the UAE construction industry. It shall present the needs of introducing the 

statutory adjudication as a new mechanism in the UAE construction industry. 
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5.1 Interviews 

This section provides the opinion of the interviewees who are expert in the UAE 

construction industry. The interviewees have a wide experience in their field 

which varies from 12 to 30 years with at least 6 years in the UAE construction 

industry. Face to face interviews were conducted with 8 experts in the UAE 

construction industry. The large majority of the interviewees has an engineering 

background (n=6, 75%), while the balance has a legal background in the 

construction disputes (n=2, 25%) 

 

 

 

 

 

 

6 Experts 

Expert’s Background 

Total Number Years of Experience 
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The main aim of this interview to investigate the common dispute may arise 

between the contracting parties. The two main questions in this survey looking for 

the answers; firstly, is there a delay of progress payment in the UAE construction 

industry? Secondly, what is the common dispute resolution model used in such 

case?  

The statistics showed that; only one participant said ‘we do not have a problem of 

being paid on time but our major problem is; the repeated changes in design from 

client’. While the other participants agreed that; the progress payment dispute is 

their major problem. One of them said ‘we are in a miserable situation as we have 

not been paid for 6 months’. Another participant said ‘I am not answering the 

subcontractors calls because we have negative cash flow resulted from delaying 

our payment by the client, so we could not able to pay the subcontractors’ monies. 

Furthermore, one participant who is working in a multinational consultancy firm 

mentioned that “why always the statistics consist of the payment disputes between 

the contractor and the employer while we have not been paid by the employer for 

7 months”. 

This random statistic has shown the major and common problem in the 

construction industry of the UAE, which is the delaying of the progress payment. 

Delaying the payment not solely related to the contractor but also related to other 

parties in the construction chain such as consultancy firms. The client who delays 

the contractor’s payment is negatively affecting the project cash flow, creating 

delays to the project date of completion. On the other hand, the contractor who 

does not receive its due monies on time will not be able to paying the 

subcontractors’ monies. Consequently, the chances of investment shall be reduced 

affecting the development of the country. 

On the other hand, the participant had different point of views about the dispute 

resolution mechanisms and its effectiveness in the construction industry. Two 

participants said ‘normally we are trying to reach amicable settlement through 

negotiation, and most of the time we received only 30% of our due monies’. Other 

three participants said ‘as per our contract agreement we proceeded with the DAB 

to solve our disputes, however we suffered severe delay till reaching the final 

decision and we incurred a lot of money’. The remaining five participants said ‘we 

consider only arbitration in our disputes because it has binding decisions; however 

it is an expensive mechanism with a very long procedure which may take 2 to 3 

years or maybe more to reach the final decision.  
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On the other hand, the two lawyers who are working with a multinational firm in 

the construction disputes mentioned that; nowadays arbitration is not a favourable 

mechanism due to the busy schedule of the arbitrator, the case may take three 

years or more to reach the decision. Meantime, the litigation takes many years for 

sorting out a construction dispute due to its long procedure. Added that; both of 

arbitration and litigation are really costly and serving only the multi thousands or 

million disputes. 

The majority of the interviewees did not even hear about the statutory 

adjudication, and its effectiveness to sort out the disputes in different countries. 

This reflects the level of knowledge of such effective mechanism, which is really 

low or completely neglected. 

5.2 Comparison between Statutory Adjudication and Other Mechanisms 

The table below shows a comparison between the DAB, and the other two 

mechanisms such as; arbitration and the main two statutory adjudication models as 

of UK and NSW. 

Dispute Resolution Mechanism Time to Reach a Decision Binding Decision 

DAB-(FIDIC 1999) Not less 140 days No 

Arbitration Not less 360 days Yes 

Statutory Adjudication 

UK Model 

Within 28 days Temporarily Binding 

Statutory Adjudication NSW Model Within 14 days Temporarily Binding 
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From the concluded above, it clearly shows the huge gap in time between the 

statutory adjudication under both of UK and NSAW models and arbitration or 

contractual adjudication from the other side. Moreover, its unique characteristic as 

binding decision which in most of the cases has been accepted by the disputing 

parties as shown in the statistics conducted in the UK 

In essence, the statutory adjudication is a straightforward method to resolve any 

dispute resolution as of UK Act or mainly focusing on the dispute of payment in 

progress as of the NSW Act. It has a significant benefit from taking place during 

the project stage rather than its completion as of arbitration or litigation. Although 

the adjudication has a rough justice by sorting out the dispute within 2 or 3 weeks, 

but this shall reduce the extra cost of using other mechanisms which required more 

time and procedures. The strict timetable of the statutory adjudication shall assure 

the quick decision to be made, improving the payee’s cash flow. Moreover, 

adjudication will apply even if the contract does not include such provision, this 

shall reserve the rights of each party. 
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5.3 Why the UAE Construction Industry Needs Statutory Adjudication? 

The Report issued by Construction Weeks
146

 showed that 77.8 % of the 

interviewees said ‘they confront difficulties to get paid by the clients’ Furthermore 

the statistics shows; the common problem in the UAE construction industry is the 

payment. Mark
147

 mentioned that an amount of £ 700,000 has not been paid for a 

total duration of 15 months, however the claimant could not able to file a case due 

to the long procedures of the courts, and the lack of statutory payment mechanism 

in UAE.  

Nevertheless, the industry in the UAE suffers from delaying the payment as shown; 

the UAE legislation system does not provide an effective mechanism to overcome 

this problem. Meantime, the long procedures of litigation or arbitration shall not be 

a sufficient mechanism helping the contractor to improve its cash flow. This shall 

reflect the needs of using different mechanisms of dispute resolutions, in addition to 

the importance of time and cost to reach an amicable settlement between the 

disputant parties. Accordingly, the prospect of introducing a statutory mechanism 

exists. 

The statutory adjudication is completely deferred from the arbitration in terms of its 

simplest procedures and inexpensively. While the former approve the written or 

oral agreement, the latter only accepts the written agreement. The statutory 

adjudication can be used in the dispute of small or huge amount, the arbitration will 

only serve the dispute with huge amount otherwise it is not visible to be used due its 

commenced highly cost. 

On the other hand, taking civil action through the courts is really difficult due to the 

high complexity of the construction disputes. Meantime, the long process in such 

case shall bear the disputant parties more money until reaching the decision. These 

two factors sometimes lead the claimant to give up the case of maybe filing for 

insolvency.  

                                                
146 Conrad Egbert November 2009 „77.8% face non payment issues: poll‟ 
http://www.constructionweekonline.com/article-6956-778-face-non-payment-issues-poll/ 
147Roxane McMeeken, 28 August 2009, My Dubai hell: David Marks breaks the silence on 
payment problems, Building.co.uk. 
http://www.building.co.uk/comment/my-dubai-hell-david-marks-breaks-the-silence-on-
payment-problems/3147427.article 
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Statutory adjudication is the fastest binding decision of solving the construction 

disputes. As stated above, the decision shall be reached within 28 days as of the UK 

Act, or even less as 14 days such as NSW Act.  

This shall present the main significant provision of the adjudication which is; its 

time efficiency. Moreover it was noticed the less cost of the adjudication fee as an 

inexpensive dispute mechanism compared to others. The percentage fee is varied as 

a minimum of 7 % up to a maximum of 22 % from the claimed amount
148

. 

Therefore it is a financially visible method for those who make the small or huge 

claim. 

One of the major benefits of the statutory adjudication, the parties have the right to 

appeal. Nevertheless the decision is binding still the parties have the right to appeal 

in arbitration or litigation because it is temporarily decided. However, such benefit 

is not applicable in other mechanism such as; arbitration which has a very limited 

chance to appeal. This sometimes leads to incorrect decision that had been 

committed by the arbitrator and cannot be corrected. However, the arbitration is 

binding decision but cannot be enforced without an order from the court. This 

process will extend the time of the whole process.   

 

 

 

 

 

 

 

 

 

 

                                                
148 Statutory Adjudication in Australia: Analysis of Adjudication Activity in New South Wales-Michael C. 
Brand and Jinu Kim-RICS COBRA 2012. 
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5.4 The prospect of introducing the statutory adjudication 

The UAE has a unique characteristic in terms of its growth in the construction 

projects. The statistics conducted by Dubai Chamber showed that; the construction 

sector as a percentage of Gross Domestic Product (GDB) represented 10.3 % in 

2011, and predicted to reach 11.5 % in 2021. The total monetary value of the 

projects in 2011 and 2021 is $ 38 billion and $ 90 billion respectively as shown in 

the below figure
149

. 

 

 

Meantime, the study conducted by many researchers
150

 highlighted that, one of the 

major problems the irregular payment by the client to the main contractor, causing 

him disruption in the project’s cash flow. 

 

 

 

 

 

 

 

 

 

 

                                                
149 http://www.dubaichamber.com/news/construction-sector-to-contribute-11-1-to-

uae%E2%80%99s-gdp-in-2015- Access on 18-04-2013 
150 ROOT CAUSES OF CONSTRUCTION PROJECT DELAYS IN DUBAI- Z. Ren, M. Atout and J. Jones 

http://www.dubaichamber.com/news/construction-sector-to-contribute-11-1-to-uae%E2%80%99s-gdp-in-2015-
http://www.dubaichamber.com/news/construction-sector-to-contribute-11-1-to-uae%E2%80%99s-gdp-in-2015-
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Chapter 6 

 

Conclusion and Recommendations 
 

 

This chapter shall present the needs of introducing a new mechanism of solving 

the disputes in the UAE construction industry. The UAE has booming 

construction industry with expectation to invest billions of dollars in this decade. 

Accordingly, the demand of introducing the statutory adjudication as a quick and 

inexpensive mechanism is highly recommended. 
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Conclusion 

The most significant matter in the construction industry to permit the money flows 

smoothly between all parties in the construction chain. Consequently any delay or 

shortage of the money from the higher part down the chain will adversely affect the 

whole process. Accordingly, there are a lot of mechanisms are used to solve any  

dispute may arise between the disputing parties, some of them are binding such as 

arbitration or litigation while some are not binding such as mediation or 

conciliation. 

Litigation and even arbitration take excess time vary from at least one year up to 

three years and more. This incurred the disputing parties extra cost until reaching 

the final decision. Meantime, the non binding mechanisms are not really 

recommended by the disputing parties due to its un enforceability. 

Accordingly, the unfavourable characteristics of the existing dispute resolution 

mechanisms in terms of time and cost have encouraged the UK professionals of 

implementing a new statutory mechanism. The UK has introduced a new 

mechanism of Statutory Adjudication to deal with all kinds of disputes; this has 

been introduced under the special legislation Act as of HGCRA in 1996. This 

mechanism has a unique characteristic in solving the dispute within 28 days from 

referring the case to the adjudicator, who issues a temporary binding decision.  

Nevertheless this decision is temporarily binding, but the parties shall comply with 

it until finally determine in arbitration. Hence other common law countries 

convinced with the major benefit of this mechanism, then the NSW as state of 

Australia has introduced its Act which mainly focuses on the progress payment 

disputes. However, the NSW has imposed a very tight time of 14 days in order to 

reach the adjudicator’s decision. NSW has been followed by other countries to 

introduce its Acts such as, New Zealand, Singapore, and Malaysia. 

Broadly, the statutory adjudication shall be considered as a condition precedent to 

either arbitration or litigation. However due its binding enforceability, the majority 

of the disputing parties in the construction industry have accepted its decision as 

final. Nevertheless the numerous benefit of this mechanism it has been yet 

introduced in the Civil Law countries. 
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In the UAE as an example of Civil Law country, many other mechanisms are used 

to solve the disputes. However, the conducted interviews with the experts in the 

construction industry in the UAE showed that; no other options are available 

regardless of the common method used for solving the construction disputes.  

The experts raised their dissatisfaction toward the arbitration and litigation which is 

incurred the payee more time and cost. Consequently, they showed their enthusiasm 

to accept any other mechanism such as statutory adjudication incase it is less in 

terms of time and cost. 

The Statutory Adjudication shall improve the cash flow of the contractor and 

subcontractor in the UAE’s construction industry, expediting the delivery of the 

construction projects due to its unique characteristics in terms of: 

- Ensuring the interim payment for the payees 

- Quick, economical and temporarily binding 

- Securing remedies for the recovery payment.  

 

However, introducing this mechanism it may require some adaptation in the Civil 

Code of the UAE, whereby some Articles are contradicting with the main aim of 

the statutory adjudication.  

Consequently, introducing a new form of dispute resolution will be an efficient 

solution to defeat the cash flow problems. The main aspects of adjudication as a 

binding, and immune decision shall be recommended, and introduced in the UAE 

construction industry in the near future. 
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